UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 97-30879, 98-30132

HERB FREI LER;, SAM SM TH, Individually and in
his capacity as Adm nistrator of the Estate
of his mnor child Steven Smth; JOHN JONES,

Pl ai ntiffs-Appellees,
V.

TANG PAHOA PARI SH BOARD OF EDUCATI ON; E. F.

BAI LEY; ROBERT CAVES; MAXI NE DI XON; LEROY HART;
RUTH WATSON;, DONNI E W LLI AM5, SR ; ART ZI ESKE
Individually and in their capacities as nenbers
of the School Board; TED CASON, Individually and
in his capacity as Superintendent of School s,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Eastern District of Louisiana, New Ol eans

January 24, 2000
ON PETI TI ON FOR REHEARI NG EN BANC

(Opinion 8/13/99, 5th CGr., : F. 3d )

Bef ore KING Chief Judge, and POLI TZ and BENAVI DES, Circuit Judges.
PER CURI AM

The School Board contends that the panel opinion m squoted the
di sclainmer's |anguage, substituting and for or in a disclainer
passage. The School Board is correct. The particul ar passage as
stated in the disclainmer reads as foll ows:

“I't is further recognized by the Board of Education that



it is the basic right and privilege of each student to
form his/her owm opinion or maintain beliefs taught by
parents on this very inportant matter of the origin of
life and matter.”

The i nproper substitution of “and” for “or” does not affect
t he outconme of this case.

I n denying rehearing, we enphasize that we do not deci de that
a st at e- mandat ed statenent viol ates the Constitution sinply because
it disclains any intent to communi cate to students that the theory
of evolution is the only accepted explanation of the origin of
life, inforns students of their right to follow their religious
princi pl es, and encourages students to eval uate all expl anati ons of
life’'s origins, including those taught outside the classroom W
decide only that under the facts and circunstances of this case,
the statenent of the Tangipahoa Parish School Board is not
sufficiently neutral to prevent it fromviol ating the Establishnent
Cl ause.

Treating the Petition for Rehearing En Banc as a Petition for
Panel Rehearing, the Petition for Panel Rehearing is DEN ED. The
court having been polled at the request of one of the nenbers of
the court and a majority of the judges who are in regular active
service not having voted in favor (Fed.R App.P. and 5th CGr. R
35), the Petition for Rehearing En Banc is DEN ED

RHESA HAVKI NS BARKSDALE, Circuit Judge, joined by E. GRADY JOLLY,
PATRI CK E. H G3 NBOTHAM EDI TH H. JONES, JERRY E. SMTH, EM LI O M
GARZA, and HAROLD R DeMOSS, JR., Circuit Judges, dissenting from

the denial of rehearing en banc:



For the second tine in |less than a year, our court has refused
to grant rehearing en banc to consider application of the
Establishnment Cause of the First Amendnent to issues of
exceptional inportance to students, parents, and educators. See
Doe v. Santa Fe Indep. Sch. Dist., 168 F.3d 806 (holding
unconstitutional, inter alia, student-led prayers before footbal
ganes), reh’'g denied, 171 F.3d 1013 (5th Cr.), cert. granted,

Uus _ , 120 S. C. 494 (1999). | joined the dissent fromthe
deni al of rehearing in Santa Fe, and respectfully dissent fromthis
deni al , because | believe our court’s recent Establishnment C ause
jurisprudence is not only inconsistent wth Suprene Court
precedent, as well as ours, but is also so erroneous and
unwarranted it will be understood by sone as being nothing |ess
than hostile toward religion. See id.; Doe v. Beaunont |ndep. Sch.
Dist., 173 F.3d 274, reh’g granted, 173 F.3d 313 (5th Cr. 1999).

The panel strikes down a disclainmer from endorsenent of the
theory of evolution (the disclainer), required to be read in
Tangi pahoa Parish schools at the start of a |esson on evol ution.
Freiler v. Tangi pahoa Parish Bd. of Educ., 185 F.3d 337 (5th Gr.
1999). Anopbng other things, the disclainer advises students that
the lessonis “presented toinform[them] of the scientific concept

and not intended to influence or dissuade the Biblical version of

Creation or any other concept”. The panel holds the disclainer
unconstitutional for not being neutral. 1d. at 345-48.
But , in seeking to enforce «constitutionally rmandated

neutrality, the panel has strayed, no doubt unintentionally, onto



a path of intolerance. See Lynch v. Donnelly, 465 U S. 668, 673
(1984) (“Nor does the Constitution require conplete separation of
church and state; it affirmatively nmandates accommbdati on, not
merely tolerance, of all religions, and forbids hostility toward
any”). Unfortunately, notwthstanding this case being one of
“exceptional inportance”, as well as there being the necessity “to
secure or maintain uniformty of [our] court’s decisions”, the very
fodder for granting en banc rehearing pursuant to FED. R AppP. P
35(a), our court does not think it necessary.

| medi ately preceding this dissent is the statenent crafted by
the panel to explain why the disclainer fails. Surely, that is the
role of the opinion. In any event, this vague, good news for
everyone statenent (the disclainer to the disclainer) may provide
confort to those nenmbers of our court reluctant to allow en banc
reheari ng. W are now seemngly assured that, in general,
di sclaimers sonewhat simlar to the one at issue are
constitutionally permssible; but infornmed that, “under the facts
and circunstances of this case, the statenent of the Tangi pahoa
Pari sh School Board is not sufficiently neutral to prevent it from
violating the Establishnent C ause”.

Wth all due respect to the panel, this disclainmer to the
di sclainmer, while possibly being the balm necessary to save this
case frombeing reheard en banc, does far nore harmthan good. For
this extrenely inportant and sensitive area of the lawand of life,
it does nothing but nuddy the waters even nore. (For starters,

what does “not sufficiently neutral” nean?) Soneone trying to



harnoni ze the panel’s holding about the disclainer and its
disclainmer to the disclainer could conclude, quite justifiably,
that the disclainmer does not pass nuster because of one sinple
fact: it nmentions the Bible. Wether that be the panel’s hol ding,
or that be the reader’s conclusion, there is consistency in one
sense — each result should be of great concern to our court.
Sadly, it does not appear to be so.
The now operative di sclainer tothe disclainer was pronpt ed by
t he panel holding that the Establishnment C ause does not permt a
teacher, at the start of a |l esson on evolution, to read a statenent
inform ng students that the | essons are not intended to di ssuade
their beliefs in alternative concepts of the origin of life and
matter; urging themto think critically about evolution and such
alternative concepts; and rem nding them of their right to form
their own opinions or to nmaintain beliefs taught by their parents.
(Interestingly, what the disclainer to the disclainmer suggests
woul d be perm ssible tracks the disclainer quite closely.)
The disclainmer is required by the foll owi ng resol uti on adopt ed

in 1994 by the Tangi pahoa Pari sh School Board:

Whenever, in classes of elenentary or high

school, the scientific theory of evolution is

to be presented, whether from textbook,

wor kbook, panphlet, other witten material, or

oral presentation the follow ng statenent

shal | be quoted i nmedi ately before the unit of

study begins as a disclainer fromendorsenent

of such [evol ution] theory.

It is hereby recognized by the Tangi pahoa

Pari sh Board of Education, that the |lesson to

be presented, regarding the origin of life and

matter, is known as the Scientific Theory of

Evol ution and should be presented to inform
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students of the scientific concept and not
i ntended to i nfluence or di ssuade the Biblical
version of Creation or any other concept.

It is further recognized by the Board of
Education that it is the basic right and
privilege of each student to form his/her own
opinion or maintain beliefs taught by parents
on this very inportant matter of the origin of
life and matter. Students are urged to
exercise critical thinking and gather al

i nformati on possi ble and cl osely exam ne each
alternative toward form ng an opi ni on

(Enphasi s added.) The panel opinion, in quoting the disclainer,

erroneously uses “and” instead of “or” in the above passage about
a student’s right “to form his/her own opinion or”, not and,
“mai ntain beliefs taught by [his/her] parents”. 185 F.3d at 341.
The disclainmer to the disclainmer acknow edges this error, but
states that it “does not affect the outcone of this case”.

The School Board advanced three purposes for the disclainer:
“(1) to encourage inforned freedom of belief, (2) to disclaimany
orthodoxy of belief that could be inferred from the exclusive
pl acenment of evolution in the curriculum and (3) to reduce of fense
to the sensibilities and sensitivities of any student or parent
caused by the teaching of evolution”. ld. at 344. The panel
concluded that the second and third purposes were permssible
secul ar objectives. 1d. at 345.

But, in a holding that overlaps wth its holding that the
di sclainmer is not neutral, discussed infra, the panel decided that
the first purpose was a “shani, concluding that the disclainer

furthered a contrary purpose: “the protection and mai ntenance of

a particular religious viewoint”. |Id. at 344-45. |In so doing,



the panel interpreted the nessage of the disclainer as telling
students that “evolution as taught in the classroomneed not affect
what they already know'; and that this was “contrary to an intent

to encourage critical thinking, which requires that students

approach new concepts with an open mnd and a willingness to alter
and shift existing viewpoints”. 1d. at 345 (enphasis added).
The first-purpose-is-a-shamconclusion is unwarranted. As

noted, the panel m squoted the foll ow ng portion of the disclainer:
“It is the basic right and privilege of each student to form
hi s/ her own opinion or [not “and”, as the panel opinion m stakenly
quoted] maintain beliefs taught by parents on [the] ... matter of
the origin of life and matter”. This m staken reading of the
disclainmer as conjunctive, rather than disjunctive, perhaps
expl ains why the panel discounted the disclainer’s clear nessage
that, concerning the origin of life and matter, students are free
toeither maintain their current beliefs, including those taught by
their parents, or to formtheir own, new, independent opinions.

I n any event, the panel held that, on bal ance, the discl ai ner
survives the secul ar purpose prong of Lenon v. Kurtzman, 403 U. S.
602 (1971). Freiler, 185 F.3d at 345. But, it concluded that it
was unconstitutional nevertheless, on the basis that it violates
Lenon’s second prong (and the endorsenent test of County of
Al |l egheny v. Anerican Cvil Liberties Union, 492 U S 573, 605
(1989)): its principal or primary effect inpermssibly advances

religion. Freiler, 185 F.3d at 345-48.



As our court stated in Doe v. Duncanville Indep. Sch. Dist.,
70 F.3d 402, 406 n.4 (5th Gr. 1995), “the Establishnent J ause
[does not] prevent [school district] enployees from treating
students’ religious beliefs and practices with deference and
respect; indeed, the constitution requires this”. (Enmphasi s
added.) Along this line, the Freiler panel *“acknow edge[s] that
| ocal school boards need not turn a blind eye to the concerns of
students and parents troubled by the teaching of evolution in
public classroons”. Freiler, 185 F.3d at 345-46. oviously, those
who mght be so troubled mght be those who believe in “the
Bi blical version of Creation”.
Sadly, what the panel gives, it takes away. Notw thstanding
t he pal aver about school boards not being required “to turn a blind
eye to [such] concerns”, the panel relied on “the interplay of
three factors” in concluding that “the primary effect of the
disclainmer is to protect and maintain a particular religious
viewpoint, nanely belief in the Biblical version of creation”:
(1) the juxtaposition of the disavowal of
endor senent of evolution wth an urging that
students contenplate alternative theories of
the origin of Ilife; (2) the rem nder that
students have the right to maintain beliefs
taught by their parents regarding the origin
of life; and (3) the “Biblical version of
Creation” as the only alternative theory
explicitly referenced in the disclainer.
| d. at 346.
1. The juxtaposition of the disavowal of endorsenent of

evolution with an urging that students contenplate alternative

theories of the origin of life.



Considering the context in which the disclainer is to be
presented (at the start of a |lesson presenting evolution as the
sol e explanation for the origin of life and matter), how can such
“Juxtaposition” inpermssibly advance religion?

The theory of evolution my be viewed by sone as anti-
religious. The disclainmer recognizes this historic tension between

evol ution (scientific concept) and ot her theories or concepts about

the origin of life and matter, wusing the “Biblical version of
Creation” as but an exanple of such other concepts. And, it
affirmatively notes that evolution is the only theory taught. In

furtherance of the purposes to disclaim any orthodoxy of belief
that could be inferred fromthe excl usi ve pl acenent of evolution in
the curriculum and to reduce any resulting offense to students who
adhere to concepts other than evol ution, the disclainer points out

that the fact that evolution is the only such concept taught

“presented to inform students of [that] scientific concept” —is
not intended to i nfluence or di ssuade any ot her concept, including
the Biblical version. The disclainmer balances; it neutralizes; it
is consistent with the requisite neutrality.

But, the panel construes the disclainer’s urging students to
“exercise critical thinking” as being solely with respect to the
Biblical theory, interpreting it as “encourag[ing] students to read
and neditate upon religion in general and the *Biblical version of
Creation’ in particular”. ld. at 346. In so doing, the pane
ignores the disclainer’s plain |anguage (urging students to

“closely exam ne each alternative”, including evolution), as well



as the context in which the disclainer is presented, i.e.,
precedi ng a | esson whi ch presents evol ution as the sol e expl anati on
for the origin of life and nmatter. Therefore, the panel
m sunder st ands t he nessage.

The curricul um provi des students with information about only
one concept (evolution). The disclainmer’s nere nention of the
exi stence of other concepts, wthout presenting any information
about the content of those concepts, neither gives any preferred
status to, nor advances, any other concept, which students nust
make an additional effort to consider or l|earn, outside the
cl assroom

2. The rem nder that students have the right to maintain
beliefs taught by their parents regarding the origin of life.

As discussed, the panel’s reliance on this factor may have

resulted fromits msquoting the disclainer (failing to recognize

the disclainmer’s use of “or” rather than “and” between the phrases
“form his/her own opinion” and “mintain beliefs taught by
parents”). As noted, we are now told that this error “does not
af fect the outcone of this case”. In any event, how does rem ndi ng
students of their right to maintain beliefs taught by their parents
regarding the origin of life and matter, or to form their own
bel i efs about the subject, advance religion? In that students are

1]

taught about only one such concept — evolution —there is “no
realistic danger that the community would think that the [Schoo
Board] was endorsing religion or any particular creed, and any

benefit to religion or to the Church woul d have been no nore than
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i nci dental ”. Lanb’s Chapel v. Center Moriches Union Free Sch
Dist., 508 U S. 384, 395 (1993).

3. The “Biblical version of Creation” as the only alternative
theory specifically referenced in the disclainer.

The panel reasoned that, because the only alternative theory
identified in the disclainer is a religious one, the disclainer
“serves only to pronote a religious alternative to evolution”.
Freiler, 185 F.3d at 348. (As discussed, this nmay be the hook on
whi ch the panel hangs its disclainer to the disclainer, denial of
rehearing hat.) The reliance on this factor is m splaced, because
the panel fails to take into account the disclainer’s audience.
Yet, the panel acknow edges that, “[i]n assessing the primary
effect of the contested disclainer, we focus on the nessage
conveyed by the disclainer to the students who are its intended
audi ence”. |d. at 346.

The record reflects that an estimated 95% of the parish
students are adherents to the Biblical concept of creation.
Accordingly, use of the “Biblical version of Creation” as an
illustration of an alternative concept to evolution is hardly
sur pri sing. Because the overwhelmng majority of the students
expected to hear the disclainer were famliar with that alternative
concept, the reference serves to give context to the nessage, but
W t hout pronoting that concept or expressing intolerance for any
other. Surely, giving context to a nessage i s an adm rabl e net hod

of instruction.
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Contrary to the panel’s interpretation, the disclainer
expressly encourages exam nati on of “each alternative” concept for
life’s origin, including evolution, the Biblical version, and
others that are not identified. Moreover, the panel erroneously
assunes that all alternatives to evolution are religious in nature,
i gnoring the exi stence of non-religious theories, such as the “Big
Bang” and pansperm a (reproductive bodi es of |iving organi snms exi st
t hroughout the universe and devel op wherever the environnment is
favorabl e).

Based on ny review of the record, the |anguage of the
di sclaimer, and the context in which it was intended to be used,
the primary effect of the disclainmer is not to advance religion;
instead, it is to advance tolerance and respect for diverse
vi ewpoints. The record reflects that, to the overwhel mng majority
of the parish students, the scientific concept of evolution
conflicts with their (or their parents’) beliefs about the origin
of life and matter; and its exclusive place in the curriculum had
caused concern anpong students and parents. The disclainer’s
message is one of respect for diverse viewpoints, informng
students that teaching evolution as the sole concept for the origin
of life and matter is not intended to influence or dissuade them
from formng their own opinions about the subject or from
mai nt ai ni ng beliefs taught by their parents.

In examning the disclainer’s effect, the panel erred by not
considering the context in which the disclainmer was intended to be

used. In the parish schools, evolution is taught; the “Biblica
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version of Creation” is not! How can the effect of the disclainer
be to endorse or advance a concept that is nerely nentioned, using
only four words, when evolution is the only concept for the origin
of life and matter that is included in the curriculum the only one
that will be explained and discussed in any |lesson follow ng the
di scl ai mer’s bei ng read?

Understood and considered in the context in which it is
intended to be used, the disclainmer expresses tolerance for the
views of all students. A student who adheres to the concept of
evol ution and does not adhere to the Biblical version of creation
is taught evolution; told the curriculumis not neant to di sparage
ot her concepts, including the Biblical version; and encouraged to
think critically. Likew se, a student who adheres to the Biblical
version and believes it to conflict with the concept of evol ution
is taught evolution; told the curriculumis not neant to di sparage
ot her concepts; and encouraged to think critically.

As | noted in Murray v. Gty of Austin, Tex., 947 F.2d 147,
158 (5th Gr. 1991) (inclusion of Christian cross in city insignia
held constitutional), cert. denied, 505 U S 1219 (1992), Justice
ol dberg, in School Dist. of Abington Township, Pa. v. Schenpp, 374
US 203 (1963), stated that “the neasure of constitutional
adjudicationis the ability and willingness to distinguish between
real threat and nere shadow'. ld. at 308 (CGoldberg, J.,
concurring). The disclainer, as did the city insignia in Mirray,
casts a “nmere shadow’ near, instead of being a “threat” to, the

princi ples underlying the Establishnent C ause. But, the panel has
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transformed neutrality into intolerance. Accordingly,

respectfully dissent fromthe denial of rehearing en banc.
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