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V.
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ELAINE MENDOZA,

in her official and individual capacities;
LAURIE BRICKER,

Ain her official and individual capa01t1es,
AW, “WHIT” RITER, 111,

in his official and individual capacities;
BRENDA PEJOVICH,

in her official and individual capacities; and
ROBERT SHEPARD,

in his official and individual capacmes
defendants.

PLAINTIFF’S 1" AMENDED COMPLAINT,
AMENDED PER ORDER OF 5-21-2007
(FOR REPLEADING UNDER FED.R.CIV.P, RULE 8)

TO THE I-IONORABLE UNITED STATES DISTRICT COURT;
| Comes_nov‘v' plaintiff, Institute for Creation Research Graduéte School (“ICRGS”), an
_ ur;incorp‘orated edu_cational ministry ,u_nit of The Institl_lte for Creation Research, a California ndt—
- for-profit corporation, and hereby seeks to comply with this Court’s Order (dated 5-21-2009), by
submitting this “amended complaint” (following a removal of thig litigation under 28 U.S.C. §§

1441 - 1446) as a.re-plead-ing to conform with this Court’s interpretation of Fed.R.Civ.P. Rule 8,



in conjuﬁction with this Court’s Standing Order (dated 3-19-2007) regarding pleading format, --
and plaintiff thus respectfully (and in good faith) requests relief herein as follows:

I. PROCEDURAL INTRODUCTION

1, This civil rights case seeks injunctive and.declaratory relief, not damages, It was
originally filed in Travis County’s 126" District Court as Cause # D-1-GN-09-001239, and was
removed by defendants on May 131 2009. Plaintiff intends to seek a remand, but the deadline
for challengihg the removal is latef than the 15-day deadiine to comply with this Court’s
repleading order issued May 21%, 2009, Thus, plaintiff objects to the repleadin-g. order (yet,
subject to objection, plaintiff hereby complies with it). |

2. In parti.cular, there a_re‘a‘t least 3 state étatutes that are potentially dispositive (in a rhemner
favorable to.ICGS) as to issues of “first impression”, so the Texas state court system shoula be
allowed to proceﬁss this lawsuit so that those 3 ‘;ﬁrst impression” state law issues can be deéid;:d
apart from Erie v, Tompkins prophecies (i.e., guesses) by this Coutt. - Even though the Texas
Attorney General has waived sovereign immunity .in this case, by virtue of the removal (under
Lapides v. Bd, of Regents of the Univ. System of Colorado, 535 U.S. 613 (2002)), it still seems
that Texas state courts. should decided .those 3 “first impression” Texas. statute issues that
potenﬁaliy or largely dispose of this civil rights casé.

3. There is no ‘;surprise” to the contents of ICRGS’S petition pending (as “Petition for
Contested Case Status” # 7 81~_09~2910) in fhe State Office of Administra-tixfe Hearings (SOAH),
so that SOAH petition is hereby incorporated by reference as if attached as an exhibit hereto.
Likewisé, the contents of the .above-noted Original Petition in Travis County’s 126" District
Court (filed as Cause # D-1-GN-09-001239) is hereby incorporated by reference as 1f attached as

an exhibit hereto, to show there is no “surprise” as to its contents, With those content references



assumed, plain‘tiff now presents a condensed version of its Petition, in order to comply with this
~ Court’s repleading order entered herein 2 weeks ago.

II. PARTIES, JURISDICTION, & VENUE

4, | Plaintiff (“ICRGS”) is an unincorﬁorated educational ministry unit of The Institute for
Creation Research, a California nonprofit corporation. ICRGS is a graduate school that has
operated sinc¢ 19.81, offering Master of Science degrees (in accordance with California law)
. from —a Biblical scientific creationist vieWpoint. “In short, that {/iewpoint is notable for
recognizing scientific evidences of the worldwide flood described in Genesis 6-9, and scientific
evidences of a relatively “young” uhivefse, and scientific evidencés of a relatively “young”
earth, and iscientiﬁc'evidences of created “kinds” of lifehforms‘ on earth (as opﬁosed to
interpreting empirical data as suggesting that mankind “eyolved” from an ape-like ano’estor); etc.
5. Defendant Texas Higher Education Céordinating Board (“THECB?”) is a state agéncy.
6. The .other defendants are individuals _whd have aCted under color of state law, via their
ofﬁci-al capelicities at the THECB, and have thus committed acts violative of I-CRGS’S civil rights,
by acting in concett to accomplish viewpoint discrimination in ways that violate the iﬁ_étitutional
academic freedom (e.g., academic speech) and religious liberty rights of ICRGS, its faculty, its
" students, and its potential students. Those other defendants, who ére all sued in their ihdividual
and official capacities, 'ar_e: Raymund Paredes (“Paredes™), Ly'n Bracewell Philips (“Philips™),
Joe B, Hinton (“.Hinton”)’, Elaine Mendoza (“Mendoza™), Laurie_ Bricker (“B_ricker”), A, W,
(“*Whit”) Riter III, Brenda Pejovich (“fejévich”), and Robert Shephard (“Shephard™). Paredes is
the THECB’s Commissioner. The others individual defendants actively participated. in THECB
proceedings dﬁring April of 2008, in way.s that comn;litted as-yet-unmitigated viewpoint

discrimination (against ICRGS, causing ongoing civil liberty injuries) under color of state law.



7. All of the individual defendants are Texas residents, and THECB “resides” in Texas.
Defendant Pejovich ié a Dallas resident (a fact relevant to venue propriety under 28 U.S.C. §
1391(b)(1), so a similar-yet-not-identical - civil aétion was previously ﬁle;i in Dallas federal
di’strict_ court. At present that action is pending in Dallas- as Civil Action 3 :OQ-CV-O693~B.

8. All of the defendants were served with process (and answered in D~1~GN—09—_00123 9j.

I, PRELIMINARY MATTERS (THECB & SOAH PROCEEDINGS)

9. This controversy arises from ICRGS’s recjuest for a government licénse, specifically, for
a license (“Certificate of Authority”) to offer and operate its 27-+-year-old graduate school
California-based program (which now consists of a Master of Science degree, with a major in
Soiencé Education, and with minor options that focus on Biology, Geology, Astro/geophysics, or
~General Science) in and from Texas. That request was denied 'by defendants on April 24™ of -
2008, in conjunction with 2 meetings buttressed by documents that showed defendants’ public
- disapproval of ICRGS’s institutional viewpoint on the falsity of Darwin’s evolution theory and
the universe’s age, as well as defendants’ disapproval of ICRGS’s institu.tional‘ viewpoint on a‘
vatiety of interrelated religious and scientific topics.r The TPIECB’S -adrlrlinisfrative process
inclucied Dallas campus site visits, plus documentation of the M.S. program (and its
justification), followed by events at THECB’s building on April 23" and 24™ of 2008.
10, In particular, the THECB decision that is now being complained of was forrﬂally voted
on and annouhced publicly (by the d‘efendants) on Thursday, April l24”' of 2008. The decision
;zvas itself an endorsement of the Commissionet’s recommendation forfnally read into the record
on the previous day, during a joint meeting (headed by defendanﬁ Phillips) of the THECB’S.
Academic Excelleﬂce & Research Committee and the THECB’s Participation & Success

Committee, The Commissioner’s recommendation, in turn, predominantly relied upon advice



from two ex parfe advisory “panel” committees (of “scientists and science educators™), the
compoéition of both failing the “balanced representation” requirement of a state agency advisory
.~ committee (as mandated by Texas; Géﬁernrﬁent Code § 2110,002).

11. InIICRGS’s application, as amended (by its Progress Report of March 2008), for a license
Cuﬁder wﬁat is now THECB Rule § 7.6) to grant a Master of Science degree in Science
Education, ICRGS demonstrated, by docurﬁentation (and otherwise_), that ICRGS met or
exceeded the applicable THECB (now Rule § 7.8) “Standards of Certiﬁcates of Authority”,

12, Within an administrative law context Plairitiff has -protested various violations of. federal

‘Dug¢ Process and Equalh Protection, inter alia, pursvant to Title 19, Texas Administrative Code,

Part 1, Chapter 1, Subchapter B, Rule § 1.23, as such is became procedurally applicable via
Title 19, Texas Administrative Code, Part 1, Chaptcr 7, Subchapter A, Rule § 1.6(d)(1)
(“Administrative Procedures related to Certification of Nonexempt Institutions™).

13. This administrative process was protested via ICRGS’s SOAH petition, posted as

htir)://www.'fhecb.state._tx.us/AA'I'{/'Privata.I.nstitutioﬁs/ICRPetition contestedeasestatus.pdf (q.v.)
on the THECB’s.website (“SOAH petition™), a document of 755 pages including its_, appéndices,
which document’s contents are incorporated herein by reference (to this amended complaint),

14, As described below, ICRGS has attempted fo use the administraﬁve remedies process
(including mediation conducfed by a SOAH ALJ) o solve the civil rights problems of this case,
L;QL a critical Statute of Limitations forced ICRGS to commence an action prior to the complete
exhaustion of that administrative appeal process, Also, some of ﬁhe relief that ICRGS needs (and
its entitled t'o) cannot be provided by SOAH, so waiting for any SOAH-based relief beyond the
Statute of Limitations deadliné (for filing thié lawsuit) would be statutorily fuﬁle. Sinée 42

US.C. § 1983 “adopts” the limitations deadline of “comparable” state law, the deadline for



req_uestin.g injunctive’ aﬁd declaratory relief (neither Qf v}hich is available via SOAH’é
administrati\lze remedies process), in this case, is the one-year deadline of Tex. Civ. _Pfac. &
Rems, Code § 1 10.007 (i.e., 42 U.S.C. § 1983 “adoﬁts” the one-year deadline for this case).
15, In sum, to the extent not legally “futile”, ICRGS has tried to exhaust its administrative
remcciies iﬁ this controversy, to the.ex'tent fhat they jurisdictionally exis’;. This Court may want
to abate this action (as SOAH goes forward), to allow the SOAH remediestprocess to
(pbtentially) narrow the triable‘ fact issues relevant to the need for injunctive relief herein.
16, Meanwhile, ICRGS;S 1% and 14" Amendments-Basec_l liberties are infringed, be.cause
issuiné an M.S., degree is an academic asseésment in the form of an “ultimate opinion” (about
who is has learned “Science Education” as ICRGS teaches it, and has thus earned the recognition |
of ICRGS’s M.S. degree). If ICRGS expresses that “ultimate [acaderﬁic] opinion” aboﬁt Texas:
residents, ICRGS does so at its peril, Why? Because the expression of ICERGS’s “ultimate
_ [acadérn.ic] opinion” about who has earned the right to be recognized as completing ICRGS’s
M.S. program, in Texas, is now a criminalized form of “ultimate [acade;mic] opinion”
expression. How so? Because THECB (via the concetted actions of all of the defendants,r under
colpr of state law) has denied ICRGS a license to offer its M.S. program to Texas residents, -
IéRGS is now irnpaired from fi‘eely advertizing its M.S. program to Texans, because ICRGS
faces the threat of penal sanctions, if it acts apart from THECB’s approval;
17.  Accordingly, since April 24™ of 2008, ICRGS is faced with a legal dilemma, with both
choices requiriﬁg ICRGS to experience unjustly discriminatory consequences: |
(a) ICRGS could actively stand on its 1* (and 14™) Amendment rights and continue to
offer its academi§ programs unto Texas residehts, and then be (unjustly) prosecuted for

offering what the THECB. and defendants (acting under color of state law) unjustly



characterize as a “fraudulent or substandard” degree program, via legal process that
potential implicates Texas Deceptive. Trade Practices — Consumer Protection Act
jeopardies (including prosecution-of-crime jeopardies); or

(b) alternatively, ICRGS could passively surrender its 1 (and 14™) Amendment rights

and permanently diécont'inue offer its academic programs to Téxas residents, in order to
av_oid being (unjustly) prosecuted for offering what the TH-ECB and the other defendants
(acting under color of state law) would .charact-erize as a “fraudulent or substandard”
degree program; via legal proceédings that potentiélly implicate Texas Deceptive Trade
Practices —~ Consumer'Prdtection Act jeopar.dieé. |
Howev.er, ICRGS should not be forced to risk administrative fines, liability; or criniinal
prosecution in order to seek to preserve its legél rights, so this suit is a proper usage of
declaratory judgment-laws (federal or state) to avoid such a harsh dilemma. VSee MedImmune,

Inc. v. Genentech, Inc,, 549 U.S, 118, 128-129 (2007). |

! as recently as

18, In light of the Commissioner’s (and thus THECB’s) ptior will,ingriess,
- August 2007, to persecute T'yndale Thedlogical Seminary, Southern .Bible' Institute, and Hispanic'
Bible -Institute (all of which are Bible-based Protestant. evangelical -education_al institutions),
ICRGS reésonably cohcl‘uded. that thé Commissioner (with the backing of the other defendants,
und;:i' color of state law) is also likely to use color of state law to prosecute ICRGS, if ICRGS

offers its M.S. degree program to Texas residents. Subsequent actions of the THECB have

reinforced the reasonableness of this conclusion, Moreover, ICRGS has been forced to fight for

its civil rights before, against viewpoint discrimination, as is illustrated by ICR Graduate School

v. Honig, 758 F. Supp. 1350, 1356, 66 Educ, Law Reptr. (S.D. Cal. 1991).

' See HEB Ministries, Inc. v, THECB & Comm’r Pardes, 235 S.W.3d 627, 226 Educ, Law Reptr. -
348 (2007), substantively reversing 114 S, W.3d 117 (Tex. App. — Austin 2003).



19, Accordingly, due to the adverse actions of th;: THECB during April 2008, and the threat:
of worse actions (apart from successful litigation herein), ICRGS ceased admitting Texas
residents into its MS program. Likewise, ICRGS has (since April 2008) ce_asled advertizing
(from Texas) that it is willing to admit Texas residents into ité 27+-year-old M.S. program,

IV. HOW VIEWPOINT DISCRIMINATION APPLIES TO THIS CASE

20. ICRGS’s Bible~iﬁf0rm‘ed viewpoint is not an exotic or'recently invented tenet which
ICRGS afﬁrms,2 ICRGS simply agrees with, and- thus_adoiots, the Bible—transmitted view of the
apostle Paul, who wrote that the ﬁatural creation so effectively displays proof of God’s
creatorship that anyone who rejects that evidence is c-‘WithOU.t excuse”.’ |

21. The individual défendants, acting in their official capacities (and under color of state law
and office) have pﬁblicly disagreed with ICRGS’s viewpoint, by endo_rsing the Commissioner’s
opinion that the carth’s origin is traceable to a cosmic “Big Bang” some “14 billion years” ago.
But the Commissioner’s “Big Bang” .opinioh is not a matter éf education law in Texas, to be

authoritatively and coercively imposed on any private institution that seeks to teach graduate-

~ level “science education”. Similarly, defendants (under color of state law, acting through

% Compare the U.S. Supreme Court’s respect for the Seventh Day Adventists® “free exercise” of
their Creation Week-based Sabbath, a traditional and long-established religious teaching, E.g.,
Shetbert v. Vernet, 374 U.S. 398 (1963). See also, accord, Tooley v. Martin-Marietta Corp., 648
F.2d 1239 (9" Cir, 1981); Padon v. White, 465 F, Supp. 602 (S.D, Tex. - Houston 1979).

3 See Romans. 1:18—21, especially 1:20 (“For the invisible things of Him from the creation of
the world are clearly seen, being understood by the things that are made, even His eternal power
and Godhead; so that they are without excuse”). ICRGS’s founder, Dr. Henry M. Morris,
provides this foothote commentary to Romans 1:20, in his annotated Defender’s Study Bible:
“The phrase ‘without excuse’ is, literally, ‘without an apologetic’ or “without a defense.” 1 Peter
3:15 instructs Christians to ‘be ready always to give an answer,” where the word ‘answer’ is
practically the same in both .cases (Greek apologia). In other words, Christians do have an
apologetic and ought to be ready to give it whenever someone-attacks or questions their faith,
Those who do not see the eternal power and nature of God in the creation, on the other hand,
have no apologetic, They are ‘without excuse’ (anapologetos) if they do not believe in our
Creator God.  The evidence is all around them.” (Quoting from page 1231, 1995 edition.)




THECB) do net have the legal right -- constitutionally speaking -- to brand, as if with a
“scarlet letter”, ICRGS’s creétion seience viewpoint as “fraudulent”, when doing so requifes the
THECB (as a state agehcy regulating governrnént spending on higher education) to publicly and
officially endorse the Commissioner’s personal beliefs. about evolutionary prdcesses and his
personal belief in a “Big Bang” cosmogony. The Texas Supreme Court ruled that no state
governmental claim of “fraud” can be made, if tﬁat value-judgment déi)ends upon évaluating- the
truth or legitimacy of a particulag religious opinion.*

22, The historic fact that the triune God of the Bible, acting through Christ, created the
~ ¢oSmos s_lightly more than 6,000 years ago, is a religious bélief. That religious belief is a
Sincerely_—held institutional viewpoint of ICRGS, qualifying how ICRGS teaches science and
science educﬁtion. That religious belief about Christ (which is ‘ICRGS’s private sector
institutional viewpo.int that.defendants have publicly diéapproved under color of state law) is a
core conﬁponent of ICRGS’s conspicuously afﬁrmed Biblical creationism viewpoint “tenets™,

23, THECB doouments appear to show that [CRGS’s institutional viewpoint is, for the most
‘part, why iCRGS’s applicétion was disapproved, rejected, and denied by defehdants. On papers
used by the Commissioner’s - improperly odmposed advisory “réview panel” committee,
’ *smoking gun” markihgs repeatedly show that such viewpoint distinctives were adverse
ré_actioh-triggering problems. for that advisory “panel” committee. Examples of .su_ch “smoking

gun” indicators of anti-creationist and viewpoint-discriminatory prejudices include quoting

4 Tilton v. Marshall, 925 S,W.3d 672, 678679 (Tex. 1996) (no legal claim of “fraud” can be
made, by the State of Texas government, if that claim depends upon the government -
evaluating the truth or legitimacy of a particular religious opinion). As such, defendants,
when acting in their official capacities as officers of the State of Texas (via offices at its
THECB), according to the Texas Supreme.Court, should nof be pronouncing an epistemological
judgment on whether ICRGS’s institutional viewpoint (regarding the universe’s origins,
regarding mankind’s origin, ete.) is “true” or “false”, “legitimate” or “fraudulent”,




“obj¢ctionable_” aspects of ICRGS’s viewpoint, as well as providing editorial remarks against
creationist perspectives applied to science education: “from the Christian worldview” (Skoog),
“with Biblical theories” (Skoog), “defend a creationist worldview” (Skoog); “biblical creation” |
(Skoog); “Compare and contrast evolution and creation using the major stages of embryﬁlogy
and the accompanying histology” (Skoog); “Evaluate flaws in the theory of biological evolution”
(Skoog, obviously disapproving the academic viewpoint that Darwin was w_rong);l “A research
papet with ‘a minimum of 5 pages on a topic relating anatomy o the evolution/creation debate’”
(Skoog); “framework of Biblicai créationism” (Skoog); “Evaluate cr_eatiohist vs, evolutionist -
7 explanations for the ‘Cambrian explosion,’ .mass extinétion,. ‘mamfnalian adaptive radiaﬁon,’
convergence, ‘.living fossils,” - and stasis” (Skoog); “Relate the ‘Ice Age: to posffﬂood
catastrophism and to Florida fossils” (Skoog); “‘numerous paleontological contradictions to the
evolutiohiary model . . . fossil evidence . . . the nearly simultaneous creation of separate
complex kinds, subject to struggle and death . . Tossilized rapidly and recently worldwide in
Noah’s flood, preserved to repopulate the earth with new life” (Skoog rejects these Paleontology
topics as “conclusions” .V%Ihi_()h “have no legitimate place in paleontolbgy and other s.cience
courses”, noting that the Paleontology course has [the nerve to use] tv&o creationist resources, the .
book Creation: Facts of Life [authored by Dr, Gary Parker, who formerly taught evolution] and
_1;hé DVD Fro}n Evolution to Cfeation); “Compare and contrast the old-earth and young-carth
models of earth history” (Skoog, apparently bothered that I_CRGS likes to “teach the
controversy”); “Analyze radioisotope datihg methods to-discover their critical problems and
assumptions in order to argue cohereqtly for a young-earth model” (Skoog); “Three of the five
_r.equiréd textbooks for fhe course are creationist publications that etphasize thét the earth is

quite young” (Skoog); “to prepare science teachers and other individuals to understand the

10



universe within the integrating framework of a biblical perspective using p.roven scientific data”
(Skoog); “Two of the three required textbooké for this course are published by Master Books and
reflect the creationist tenet that the earth is young. Neither of these textbooks or the five
aforementioned objectives would be a part of a graduate cosmology course in any public
uni‘}ersity in Texas or the nation” (Skoog, effectively ignoring ICRGS’s academic and religious
freedoms as a priva.te college with a creationist viewpoint); etc.

24, The above-quoted phrases of defendants’ primary ex parte a‘dvisor', Gerald Skoog, pose
like a ‘poster child” of viewpoint discrimination, mismatched té the non-—théistio éecu_larism
federal coutts now mandate for public schools. Similar religious-vi_éwpoint—hostile reactions
were publicly echoed in Ass’t Comm’r Joe Stafford’s remarks on April 23", 2008 (as he read
Biblical creationist tenets from ICRGS’s catalog), and wére publicly endorsed and re-echoed by
Commissionér Raymund Paredes thaf day. The next day (April 24f", 2008), at the THECB board
‘meeting, the same Vi'ewpoint discrimi-nation- Was unmitigated, with a “i‘ubbef-stamp”' ratiﬂcatibn
of that viewpoint discrimination voiced by the voting THECB. board members (whilq ICRGS’s
representatives were expficitly muzzled, an act of comparatively unequal treatment), | |

25.  In short, defendants have no valid_ constitutional role, when acting as THECB ofﬁciéls
(under célor of state law), to restrict,I_CRGS’s academic freedom as a private non—go’vernmenﬂ
funded higher educdtion—providing institution_; Neither is it the‘c(:)nstijtution.al role of THECB
officials, like defendants, to use their official powérs to ban‘ ICRGS’s graduate degreeé as
~ “fraudulent or substandard” just because. IC_RG.S rejects the Commi‘ssioner’é opinion about
whether earth originated fr_orﬁ an un-witnessed evolutionary “Big Bang” (about 14,000,000,000
years ago), rather than originated in an orderiy and intelligently designed manner (a bit more

than 6,000 years ago). Notwithstanding Commissioner Paredes personal view of the universe’s

11



origins, [CRGS has a legal right to provide a science education-focused M.S, degree program (as
a matter of academic viewpoint freeciom), because ICRGS ho_ld-s the institutional academic
viewpoint (on.both Biblical and scientific grounds) thaf cl.ashes with Commissioner Paredes’
petsonal _opinio_n that the earth was derived from primeval events which occurred, without human |
eye-witnesses, some “14 billion years” ago, When Farth began, Commissioner Paredes was not
| thére, so he was not an eye—witness to Eérth’s olrigin.s Consequently, Commissioner Paredes’
opinion about the age of the earth is not based .on empirical observations; rather, that opinion isa
blend of assumptions, mixed with some forensic analysis inferenpes, interpreted in éccordance
with Commissioner Paredes’ own epistemological presuppositions, -- and buttressed by the
Commissioner’s reliance on the “exbert” advice of his ex parfe ad hoc advisory committee.

26. Furthermore, merely “passing the buck” from the Commissioﬁer to a few evolutionist
s.cient.ists (on Paredes" .ex pdrt‘e ad hoc advisory cornniitte_e) likewise fails to convert the age-of-
the-carth controversy into_ an eye-witness prove-up. Although evolutionist s_cientisté (or
creatioﬁist scientists, for that matter) can -discusé the origin.of life on Earth, and of Earth itself,
such obéervation—lacking discussions do not become “empirical science;’ simply because those
discussions emit from fhé .mduths or pens of “scientists” who often use empirical science

methodologies when observationally investigating present-day phenomena. The main problem,

here, is yiewpoint diserimination: using the power of government, including government gate-
keeping of the academic m_arket’s “forum”, to disfavor creation science as -an academic

viewpoint, in violation of the “open forum” principles explained (and enforced) by the U.S, .

Supreme Court, e.g., in Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S.

° Public records indicate that defendant Paredes was not born until 1942, Ironically, even

among non-creationist scientists (e.g., “steady-state” theorists), the “Big Bang” is not above
reproach; nor is the uniformitarian geology ideal, the so-called “geologic column”, deemed
sacrosanct by all evolutionists.

12



819, 115 S.Ct. 2510, 101 Educ. Law Reptr. 552 (1995). Although educational liberfy (a/k/a

»¢ (such as a “diploma mill™), it does

“academic freedom”) does not include or justify a “sham
include the basic idea t_hat a formal education is mostly é defined and documented. program of
teachiﬁg, and an i.ntégral part of any such formal teaching (especially a higher educafion program
of study) is the teacher’s assessment of the individual leamer.’s mﬁstery of the program-defined
teachings.  In other words, the process .of “teaching” is not complete without meaningful
“assessment” of the learner’s learning.  Unsurprisingly, the college 'faculty’s ultimate
educational role in educational “assessment” is the college facul’ty’s decision to award an
academiﬁ' degree, to denote a very specific and satisfactory completion of an educational
program of study. Ultimately, therefore, the awarding of an earned academic degree.’is a
blending of gbjective educational achievement criteria (i.e., the listed or ;)therwise pre-defined
object.ives of a college degree program’s curriculum) with the subjective opinions of the relevant
college fziculty, -- about whether John Doe or Jane Roe has satisfied those sp.eci_ﬂo educatio.nal '
criteria, sufficiently, tb meri( being recogﬁizédl as having carned a “Master of Science in Science

Education” (or some other degree). ICRGS is now cheated from that liberty.

27.  Institutional academic freedom, the .hallmark of Anglo-American university traditions, -

relies upon a college’s chosen curriculum (fdr'a specific degree program), In ICRGS’s case, the

science education -curticulum—grounded 'lggal question was (and is); |
whether, as a matter of .acadeﬁlic freedoin (including the “add-on” institutio‘nél
viewpoint component Within a science educatioﬁ program), ICRGS may institutionally
opine (as a matter ofr'institutional academic speech), -- inthe for_rﬁ of a M.S. in Science

Education, -- that a given graduate student is worthy to be recognized as having earned

S Texas Educ. Agency v. Leeper, 893 8.W.2d 432, 443444 (Tex. 1994, reh’ g denied 1995).
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a “Master of Science” in “Science Education”, --- in academic situations where and

when ICRGS’s faculty are, based on pre-written and exterisive’ educational criteria,

satisfied that the graduate student has adequately learned “science education”, as a result

of having successfully completed a sufficient number of courses selected (in conjunction

with an elective Minor) from this course list:

AG
" AG
AG
AG
AG
BI
BI
BI
BI
BI
BL
BI
GE
GE
GE
GE

GE

GE

501
501L
502
503
504
501
501L
502
5021,
503
504
505
501

502

503

S03F

504

505

Planetary & Stellar Astronomy

Planetary & Stellar Astronomy LAB
Geochronolo gy with LAB

Paleoclimatology with LAB

Creation Cosmology & the Big Béng Theory
Bioldgical Origins o
Biological Origins LAB

Comparative Vértebrate Anatomy

- Comparative Vertebrate Anatomy LAB

Principles & Patterns in Paleontology
Advanced Ecology with LAB

Advanced Cell & Molecular Biology

Physics & Geology of Natural Disasters

Ge'oc.hronology with LAB (same as AG 502)
Principles & Patterﬁs in Paleontology

Principles & Patterns ih Paleontology FIELD STUD‘f
Interpreting Earth History

Field Geology

7 “Extensive” here means 1 or 2 academic “years” worth of master’s-level science education.
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SC 501 The History & Nature of Science

- SE 501 Advanced Educational Psychology
SE 502 | The Science Curriculum
SE 503 ' Planﬁing Science Instruction: Methods
SE 504 Research in Science Education
SE 3505 | ‘ Implemc_anting & Assessing Science Teaching

- (The specific curriculum for those above-listed courses was ti'mely provided to THECB during
March 2008, Yet thé defendants _(acﬁng as officials of THECB) have effectively treated this
curriculum as a non-“science”/non-“science education” curticulum,

28, Faculty acddemic freedom, which allows for ﬂexibility in instructional details and

teaching’ styles, within “due proqess” guidelines, largely navigates those charted-out criteria,
guidéd by determinations relying on the somewhat subjective opinions of -the relevant college
faculty: conclusions about whether an individual learner has or has not achieved the pre-defined
educational objectives of a degree program; ‘Thus, it is not (nor has it ever been) the proper role.
of the government to substitute its own preferential academic opinions for the academic
freedoms traditionally exercised at the private ingtitutional and pﬁvate faculty levels.®

V. APPLICABILITY OF TEXAS EDUCATION CODE § L.001(a)

29.  Of course, a state government, exercising its conditional “consumer” rights under a
~ constitutional or statutory Spending Clause provision, may condition or otherwise influence
private institutions’ academic freedoms, as any educational consumer may, by choosing to buy

(i.e., approve for governmenf grants and/or loan-based funding) one type of academic program

¥ See, accord, Asociacién de Fducacion Privada de Puerto Rico, Inc. v, Garcia-Padilla, 490 F.3d
1, 222 Educ. Law Reptr, 32 (1* Cir. 2007), See also Pegl v. Attorney Registration &
Disciplinary Commission of Illinois, 496 U.S. 91, 103-104, 110 S,Ct, 2281, 2289 (1990),
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over another, (Exdmple: “Faith-based Initiative” spending.g) However, any sucﬁ government-
Junding influence (which cconomic realities may suggest is “coercive™) has .no legdl relevance
in .tm educational context where government funding is neither sought nor accepted. In such a |
contéxt, where a. private college nt_aithef seeks nor accépts government funding, thé state
government has no constitutional “business” interfering with the “academic speech” of that
private institution, - -- unless thefe really is a harmful “sham” on the educational market, based
upon ¢lear and convincirig objective criteria, See Texas Education Code § 1.001(a).

VI. COMPARABLE ACADEMIC SCENARIOS, TO CLARIFY THE PROBLEM

30.  As a matter of academic freedom, ICRGS would show that a private higher education
institution has a legal r'ight to endorse and .ekpress itself by institutional viewpoint distinctives,
whether such institutional viewpoints be religious, political, or scientific viewpoints.

30-A, Example#1: Secience Education Degrees at a Roman Catholic college,

_For example, a Roman Catholic college may religiously define and distihguish itself as
such, It might offer “seience ediication” degrees regardless of its theological tenets about
saqramenﬁal trans-substantiation,—_ even if non—Cathollic‘ science educators say they cannot

reconcile tilét “sacrament” with empirical “science”. Could a THECB dominated by
Protestants, who personally rej'ecfc _trans-substénfiatioh doctrine as “falsc religion”,
constitutionally reject the Catholic college’s legal right to offer such a “Science Education”
degree program? What if THECB did so on the recomm-endat.ion of a non-Catholic

Commissioner, who relied upon. the “science expettise” of a “panel” of Protestant. science

? Hein v. Freedom from Religion Foundation, 127 S.Ct. 2553 (2007) (“faith-based initiative”
was justified, within the Executive branch of government operations, under the 1* A.mendment)

19" E.g., see Asociacion de Educacién Privada de Puerto Rico, Inc. v. Garcla—Padllla 490 F.3d 1
222 Edue. Law Reptr 32 (1% Cir, 2007).
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educatbrs (all .of whom disbelieved the Catholic _doctrine of trans-substantiation)? Would a
substantially burdensome action of the THECB, in such a scenario, be a violation of the Texas
Religious Freedom Restoration Act of 19997 (What if the Catholic college required all of its
science education faculty to respect its institutional “Euéharist viewpoint”?)

~ 30-B, Examlile #2: World'Histo'rv Degrees at a Jewish college,

Likewise, a Jewish college may accu'rately define and distinguish itself as a ewish
- college, offering a world history program, -- without being réquired to saériﬁce its institutional
viewpoint that world histdry should nos be dichotomized by the arrival of Jesus Chri_st,
_ histori.oally,‘ the B,C/A.D. division of human history. This institutional.vieWpoint, arguably,
clashes with.the o Sentence of U.S. Constitution Article VII, -- but any such inst’itﬁtional
vieWpoint is nonetheless protected 'by that same Constitution’s First Amendment; as a “hybrid” -
matter of academic speech and free exercise of religion, Could a THECB dominated by
Christians, who personally afftrm that Jesus dichotomized human histdry; by coming to Earth as
the Jews’ promised Messiah, constitutionally reject the Jewish college’s legal right to offer such
a “World History” degree program? Would a substeintidlly burdensome action (_)f the THECB, in
such a scenério, be a violation of the Texas Religious Freedom Restbration Act of 19997 (What
if the Jewish'. cbllege fequired cach of its 'worid history faculty to respect its institutional
Viéwpoint that “Jesus was not the Jews’ proniised Messiah”?)

30-C. Example # 3: Am‘eri_can Historv Degrees at an African-American college,

Similarly, a government-funded college may emphasize its ‘distinguished African-
American -tradition, as a matter of historical and/or ethni¢ heritage. But can it offer a degree
program in “American histdry”, and weight the emphasis of such history studies with “Black

History” (i.e., the cultural contributions of notable Aftrican-Americans, such as the creationist:
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scientist George Washington Carver)? Or woﬁld doing so put the college at ﬁsk of being
governmentally threatened with loss of its degree-granting powers, by the THECB, under the
colorable charge that its emphasis was a de facto “racist” minimization of the “white”
“confributions to “American Civilization”? Could a THECB dominated by non-black
Americans, who personally prefer to avoid ethnocentric emphases in social studies (such as
“Black Histéry” studies), constitutionally reject the African-American college’s legal right to
offer a “American Hiétory” degree program, -- if the Africaﬁ~American éollege required all of
its world history faculty to respect its institutional viewpoint that “Black History” would
dominate its curriculum? | What if the college promoted its rig_hf to _emphasi_ze “Black History”
as inextricably intertwined with religious appreciatidr.l' for their ethnocentric identity, as a matter
of créaturely gratit'yde Jor being created with their specific cthnic heritage? |

'30-D. Example # 4: _Business Degrees at a Protestant Evangelical college,

Likéwise, LeTéurnéau University, a Protestant Christian liberal arts .university, is
historically known for its engincering school, its missionary aviation program, and its night-
college business program for working adults. Could a THECB dominated by Bible-rejecting‘
non-Christians, who personally prefer to avoid entahgling Biblical prihéi_p‘les with business
practices, constitut’io-nally disqualify LeTourneau University’s business degree- program (for
working adults), - duetoa LeTourrieau instructor repeatedly identifying Amos ‘3:3 as a
partnership prineiple, -- | or Exodus 21:28-29 as a foreseeable tort injury principle, - or
Deuteronomy 22:6-7 as a wildlife protection/sustainability principle, ~~ or Dew‘eronomy 20:19-
20 as a deforestatioh pre\fention/environmental protection principle? Wﬁat if LeTourneau
University requires its business faculty to sign an agreement to respect the official doctrinal

statement of the university, and to role-model Biblical_'Chiistian principles and feachings in the
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classroom, while teaching business courses to business degree students? Can the THECB deny
‘LeTourneau’s degree-granting authority if LeTourneau’s Protestant institutional viewpoint
distinctives are repulsive to a voting majority of the THECB board (or to the Commissioner)?

30-E. Example#5: Science/Education Degrees at a Seventh Day Adventist College

Constitutional law—mandated “accommodation” of Seventh Day Adventist viewpoints is

t Accordingly, it is to be expected that Seventh Dey

‘nothing new to American jurisprudence.
Adventist viewpoints are “accommodated” in Seventh Day Adventist education, including
Seventh Day Adventist higher education programs. One example of such higher education, in

Texas, is Southwestern Adventist University, which provides a variety of undergraduate and

graduate programs, Of speclal relevance to ICRGS’s case is the fact that the institutional
viewpoint of Seuthwestern Adventist Umversﬂy, as a faith-integrated institution of higher
education; includes a feundational tent of Bible-iﬁformed creationisfn:-
6. Creatlon. God is the Creator of all things, and has revealed in Scripture the
_ authentlc account of His creative activity, In six days the Lord made “the heaven and the
earth” and all living things upon the earth, and rested on the seventh day of that first
week. Thus He establiehed- the Sabbath as a perpetuaf memorial of His completed
creative work. ‘The first man and woman were made in the image of God as the crowning

work of Creation, given dominion over the world, and charged with responsibility to care

I See, e.g., Sherbert v. Verner, 374 U.S. 398 (1963) (state-government-imposed condition of
receiving state benefits interfered directly with, and effectively punished, the free exercise of a
traditional and long-established teaching of the Seventh Day Adventist church, producing an
unconstitutional result). See also, e.g, Tooley v, Martin-Marietta Corporation, 648 F.2d 1239
(9™ Cir. 1981) (accommodation requested by Seventh Day Adventist was “reasonable”; also,
providing a reasonable accommodation for a sincerely held religious conviction does not violate
the First Amendment’s Establishment Clause, because such accommodations are just that,
“accommodations”, and were not governmental endorsements of the accommodated religious
tents or practices); Padon v, White, 465 F.Supp. 602 (S8.D. Tex, — Houston 1979) (employer
failed to offer reasonable accommodation to Seventh Day Adventist employee).
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31,

for it. When the world was finished it was “very good,” declaring the glory of God,

(Gen. 1; 2; Bx. 20:8-1; Ps. 19:1-6; 33:6,9; 104; Heb. 11:3).” It should be noticed
that Southwestern Adventist University ‘c‘zonspicuqusly posits its religious viewpoint,
regarding creation, as an institutionai viewpoint distinctive of its higher educatic;n
mission --  so there can.be no “decep’tion” to prospective students or prospective
er_nployeré who use due diligence to learn about “science” and “science education” as

taught by Southwestern Adventist University.  In a society which prides itself,

‘historically at least, on civil libertiés', there is no reason why the THECB, or any other

arm of Texas state government, should penalize Soufhwestem Adventist Uni-vérsity, or
any other Seventh Day Adventist college, for “int_e'grating” its faith distinctives with its
teaching of “science™ and/or “science education”. Likewise, neith_er shouid ICRGS be
deprived of any .government—issued license (such as any required license to offer graduate

programs in Science Education unto Texas residents), solély because ICRGS chooses to

retain and exercise some of its civil rights as an American institution espousing young-

earth-creationist-informed Biblical Christianity, >

VIL._DEFENDANTS INFRINGE ICRGS’S FREEDOM OF ASSOCIATION

Likewise, a private college may, under our present U.S, and Texas Constitutions, choose

to emphasize Native American or Hispanic-American or Asian-Pacific or Arab-Muslim

2 See http://www.swau.edu/spirituality/beliefs.asp (last viewed 5-12-AD2008).

B dccord, see Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790 {1963) (coercive conditions for
receiving state government-mediated benefits were unconstitutionally interfering with the free
exetcise of a traditional and long-established religious teaching of the Seventh Day Adventist
church). - Pethaps 21% century Americans are desensitized to the phrase “free exercise of
religion”; the Bill of Rights does not stand to protect the legal right to merely “exercise” one’s -
religion; rather, it is the legal right to “freely” exercise one’s religious views and practices, that
the First Amendment was ratified to safeguard. '
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heritage featﬁres, as a matter of institutional academic freedom. Safeguarding institutional
academic freedom provides an academic épportunity for exercising “freedom of association”
rights (which are inextricably intertwined with “free speech” and “free press” rights).*

32. In other words, the defendants’ actioﬂs, under color of state law, have wrongfully interfered
with ICRGS’s institutional academic freedoms in a manner tﬁat encroaches on ICRGS’s
“freedom of association” rights.. In ICRGS’s case, the monopolistic .real-ities. of the science
education market, in Texas (and in America generally) would limit ¢reationist learners to science
education opportunities from evolutionist graduate schools, because ICRGS is the only graduate
school which specializes in creationism-informed science education. Therefére, “freedom of
association” (and academic speech), at the graduate school level, is effectively curtailed if

ICRGS is banished from the graduate science education market, See, accord, Fowler v. Rhode

Island, 345 U.S. 67, 69-70, 73 8.Ct. 526, 527 (1953). Howevler, during the THECB proceedings
(in April 2008 especially), defendants made much of the fact that ICRGS has, as part of its core-
values-based mission, conspicuously éxpressed “tenets” of Biblical (and scientific) creationism,

which are “integrated” (or “embedded”) into its curriculum and instruction of science: education,
| - as if that was a bad thing, By doing so, defendants used their state offices to‘injure ICRGS’s

“freedom of association” rights, to the exterit that those freedom-oﬂassociation rights depend

14 See NAACP v. Alabama, 357 U.S. 449, 78 S.Ct, 1163 (1958), with Fowler v. Rhode Island,
345 U.S. 67,73 8.Ct. 526 (1953), cited in John Eidsmoe, The Christian Legal Advisor, rev. ed.
(Grand Rapids: Mott Media/Baker Book House, 1987), page 170.  See also, accord, Texas
cases citing NAACP v. Alabama, e.g., In re CFWC Religious Ministries, Inc., 143 $.W.3d 891,
892 (Tex. App. ~ ~ Beaumont 2004, no writ); Tilton v. Mové, 869 S.W.2d 955, 956 (Tex. 1994).
Regarding impermissible. state-sponsored viewpoint discrimination in an academic context, see
Tinker v. Des Moines 1.C.S.D., 393 U.S, 503, 509, 89 S.Ct. 733, 738 (1969) (“In order for the
State ... to justify prohibition of a particular expression of opinion, it must be able to show that
its action was caused by something more than a mere desire to avoid the discomfort and
unpleasantness that always accompany an unpopular viewpoint™),
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on (or hinge) to ICRGS’s institutional academic freedom rights to offer a creationist-viewpoint-

aftirming graduate degree program in “science education”,

VIII. DEFENDANTS FAIL ACCOMMODATION OBLIGATIONS

33, Obligatory “accommodatidn”, to religious viewpoint liberties, is.mandated by Texas
statutory law, specifically, the Texas Religious Freedom Restoration Act of 1 999 (“Teas RFRA
of 1999, codified at Texas Civil Practicé & Remedies Code, Chapter 110, Thus, def_endants’
ultra vires actions, undel" color of state law, were committed without llegal justiﬁcétion from
either a federal la§v perspective or a state law perspective. The Texas RFRA of 1999 requires
Texas government agencies, and thus also their agents (including the individual defendants), to
avoid substanﬁaliy- burdeniﬁg- free exerois‘e of religion, unless and only when the following
conditions are satisﬁed:‘ the government-imposed burden on religious liberty ‘_‘is in furthefance

| of a compelling go?ernmcntal interest”; and the government-imposed burden on religious liberty

“is the least restrictive means of furthefing tﬁat interest”. (Quoting from Tex. Civ. Prac. &

Rems, Code § 110‘0‘03 (“Religious Freedom Protected”)). Yet ciefendan’ts (under color of sfate

law), by their actions during 2008, and by their ongoing failure to act remedieﬂly thereafter; have

- violated and are continuing o .Violate this aspect of the Texas RFRA of 1999,

34, AISo, notwithstanding the authoritative preoedeﬁt for preferring statute interpretations

that avoid unconstitﬁtional results',_15 defendants has chosen to interpret and apply at least 3 Texas
statutes in ways that unconstitutionélly infringe ICRGS’s religious ?icwpoint freedoms,

3:5. It_is untrue that THECB has a “compelling governmental interest” to defend Darwin’s

errors (or the idea that all material existence derives from an accidental “Big Bang” which

15 See Rector, etc., of Holy Trinity Church v, United States, 143 U.S. 457, 12 S.Ct. 511 (1892)
(using legal history, including America’s Christian herltage, to clarify how federal statutes
should not be presumed to violate the 1" Amendment), reversing 36 F. 303 (S.D.N.Y. Cir. 1888)_
(imposing $1,000 fine on a church for violating a federal law banning immigrant labor).
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occurred 14,000,000,000 years ago), so there is no excuse for t‘he government—impos;ed burdens
that defendants (acting under co_lor_ of state law) have imposed upon ICRGS as a provider of |
- graduate-level séience education from a Biblical creationist viewpoint. |

36. It is also untrue that THECB (br the other defendants) had or have a comﬁelling state
interest to “protect” Darwin’s evolutionary theory from being criticized, .in ICRGS’s private
sector graduate school online progréms, science lab exercises, and/or paleontology ﬁel(i studies,
from criticism and falsification. rAccordingly, ICRGS should not be denied é degree-granting
liéense primarily because its consistent approach to teaching science education has a creationist
viewpoint, as is illustrated by ICR’s scientific publications (e.g, hydrologisf Henry Morris’ and
geologist John Morris’. respective analyses of the geology-relevént evidence for and impact of
the Genesis Flood; ' geologist Steve Austin’s analysis of the geologic importance of the 1980
Mount St. Helens eruption-caused mudflows and canyon formation via rapid sedirnenta’cion;_17
biologist Frank Sherwir;’s and geologist John Mortis’ respective analyses of the inferential
impottance of the fossil record’s “missing links” (which are still “mj‘ssing” in the real world, yet
which continue to appear in evolutionist textbooks and im.agina"cimis);18 biologist Frank

Sherwin’s analysis of how so-called “junk DNA” is now being understood as highly complex

'6 See Henry Morris, www.icr.org/article/genesis-flood, and John Morris, www.icr.article/are-
~ fossils-result-noahs-flood .~ See also, accord, John Morris, www.icr.org/articles/print//570, and
Henry Morris, www.icr.org/article/Jesus-flood .

" See Steven Austin, www.icrorg/article/erosion-mount-st-helens “Mount St. Helens:
Explosive Evidence for Catastrophe” [ICR DVD], and www.icr.org/article/mt-st-helens-
catastrophism, and www.ict.org/article/mount-st-helens-catastrophism (technical paper). .

18 See Frank Sherwin, www.icr.org/article/3229, and John Morris, www.icr.org/article/whats-
missing-link . See also, accord, James J. S, Johnson, www.icr.org/article/3763, citing United
States v. Akpan, 407 I.3d 360 (5th Cir. 2005), and United States v. Okoro, 213 Fed, Appx. 348,
2007 WL 98804 (5th Cir. 2007) (non-precedent)
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and intelligently desigﬁéd “nofhing-close—toﬁ'unk” DNA;"  biologist Frank Sherwin’s analysis
of how the- “stasis” of insects preserved in amber support a non-evolutionary explanation of
biological history, as well as the purposeful complexity of so-called “simple bacteria;>® physicist
- John Baumgardner’s analysis of the limitations of the scientific method;*! physicist Thdmés
Barnes’ analysis of soiehtiﬁc evidences (including Lord Kelvin’s analysis) disfavoring an “old”
earth ‘cosmogony;zz- microscopist Mark Armitage’s and gedlogist Andrew Snelling’s analysirs of
radiohalos ins_ide. diamonds as disfavoring an “old” earth 'coa-‘,mogony;23 etc., étc., etc.M).
Also, via ICRGS’s SOAH Petition’s Appendix “N”, the TﬁECB was provided with data about
the histotic contributions of many scientific pioneers whose valuable scientific contributions
were aided, not impaired, by their creat_ioﬁist viewpoints. See the aforesaid SOAH Petition’s
Appendix “N”, providing relevant data on Lord Kelvin, Isaac Newton, Johannes Kep_lef,
Matthew Maury, John Ray, and Konrad Gessner, Robert Boyle, etc., see alse SOAII Petition’s
Appendix “W?, oﬁtl-ining findings é'f ICR’S' Radioisotopes and the Age of the Earth [“RATE.”]
' Project, incl_uding multi-disciplinary scientific research (e.g,, éciénti-ﬁ.c research on radioisotope
dating miethods; isochron analysis rock dating; nuclear decay evidenced by.! fission tracks in

zitcons; diffusivity of helium through zircons in granite and alternative radioisotopic clocks;

19 See Frank Sherwin, www.icr.om/ar'ticle/% 96 .

® See Frank Sherwin, www.icr,org/article/2824 and www.icr.org/article/771 {(provided within
Appendix “X” to ICRGS’s SOAH Petition of March 24", AD2008,

2! See John Baumgardner, www.ior.org/article/3749

2 See Thomas Barnes, www.icr/article/63 :

# See Mark Armltage & Andrew Snelling, www.icr,org/article/radiohalos- d1amonds prov1d1ng
link to www.icr.org/i/pdfiresearch/ICCO8 Rachohalos Diamonds:pdf .

(ICRGS S 755 page “Petluon for Contested Case S_tatus” submﬂted May 24 AD2008)
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evidence of catastrophism in uranium, thorium, and polonium radiohalos; carbon 14 in coal and
diamonds analyzed using accelerator mass sj)ectrometer fnethods; ete.); see also geologist
Steven Austin’s “excess dfgon"’ critique of potassiumuargbn dating problems, illustrated at
Mount St. Heléns, in ICRGS’s SOAH Petition’s Appendix “W”; see also electron microscopist
Mark Armitage’s analysis of purposeful design in parasitic worms in the same Appendix W,

37. - Déspite the above-cited examples of creation science research and scholarship, which
obviously demonstrates serious “science” usable for “science education”,'-the defendants treated
ICRGS as if it Were metrely a religious studies operation spiced by a bit of science here and there,

and defendants provided ICRGS with no meaningful 1% Amendment-oriented accommodation,

| IX. MONOPOLY & INTERSTATE COMMERCE _INTERFERENCES'
38. .The Texaé Constitution,? directly, and the U.S, Constitution,?® iridireoi;ly, both oppose ‘
the kind of rnonopqu power which the evolutionary establishment has in Texas (and elsewhere),
over science education, Freedom to Eel'ieve and teach evolution is one thing; monopoly control
over the entire public and private higher education “market” is another. Itis monopoly control,
faoilitated by defendants’ action under color of state law, over the private sector’s graduate-level
science éduéation market that causes ICRGS’s ongoingk academic speech injury.
39. . In this case legitimate academic speech is being monopolized. Despite defendants’ -
oppositions o the éontrary, ICRGS is entitled to academically use its “free speech” rights (to
use a phrase from the First Ainendmentj, and to academically express its “opinions oh any
subject” (to -uée a phrase from the Texas Constitution), to teach and to assess the learning of its

Science Education students (as they pursue years of graduate-level course of study in science

25 Texas Constltutlon Artlcle 1, § 26 (“perpetmhes and monopolies are contrary to the genlus of
a free government, and shall never be allowed . ., . ©).

26 11,8, Constitn,, Article I, § 9 (“No Title of Nobility shall be granted by the United States. ..”)
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education. Yet defendants have rﬂisused their state offices at the THECB to rule as if THECB
itself was the monopolisti-cally exclusive issuer of science deérees (similar to how the English
king or queen, historically, was the monopolistically exclusive issuer of knighthoods and other
merit-or—fa'vor—based “titles of nobility”), By monopolizing “science” and “science education”,
uﬁder threat of criminalizing the issuance of legitimately earned acaderﬁic degtees, the
defendants hav.e enabled the state government to function like an exclusive franchisor of “titles”.

40, By claiming the exclusive right (of THECB) to license the issuance of private sector
aéademic degrees (not funded by state tax monies), defendants have chilled ICRGS’s academic
speech - despite the'timefhonored American tradition that private colleges may issué_such
graduate degrees, because the academic opinion inherent 'inla degree conferral, if conferred in
good faith (and not as a “sharh”), is an academic opinion of that educational institution’s faculty,
because su_c'hl graduate degrees are not academic opinions of the State of Texas. See Peel,
supra, 496 U.S. at 103-104; 110 S.Ct. at 2289 (noticing “the consurﬁing public understands
thét li‘ceﬁSes oo tO convey an eduéat:iona_l dégree are issued by private organizations” aﬁd
do not “misleadingly” imply state endorsement). Likewise, in academic contexts where
reasonable péréons cpuld differ, about a student’s entitlement to a graduate science degree tas
opposed to the very different situation where a “sham” or “diploma mill” program is-involved),
the First and Fo;irteenth Amendnients do not allow the State of Texas have de facio “gaté-
.k.eepi-ng” veto-power over alf science dégree conferrals iﬁ the State of Texas. The reason w_h.y
this is.éo is because, as Peel indioates,' priva?é' colleges confer graduate degrees, because doing
so involves a private institution’s academic epinion inherent in a degree conferral, assuming
that .the degree is conferred in glodd .faith (and not aé a “sham”, as clariﬁed in Pegl, supra, 496

U.S, at 109; 110 S,Ct. at 2292).
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41. However, defendants (under color of state law) have gone further, as is shown by their
involvement in isAsuing a “press releas.e”-that favoritistically promotes SACS’s acadeﬁlip
monopoly in Texas, as is described below. This action by the defendants further injures
ICRGS’s academic freedoms, because it further confirms that defendants would condition
- ICRGS’s aéademic speedh exercise on ICRGS’s willingness to seek accreditation from the
Southern Association of Colleges and Schools (“SACS™), -~ as opposed to Transnational
Association of Christian Colleges and Schools (“TRACS”, see www.trécs.org ), or Distance
Edueation Training Council (*DETC”, see ww-w.detc.oi'g ), or Association for Biblical Higher
Education (“ABHE”, see www.abhe.org ), or no private sectc;_r accreditation at all.-  Although
Texas statutes permit THECB to recognize‘accreditiﬁg associations be_si'des SACS, THECB has

only authorized SACS to offer graduate-level science education degi‘ees in Texas, which

T 1t THECB’s official website the following appears as part of the “Media Advisory” for April
23, 2008, on a page titled “Institute for Creation Research Process Update to Grant a Certificate
of Authority™: ‘ ‘

What happens if the recommendation is to approve ICR’s request for a COA [ie.,
a “Certificate of Authority” to grant M.S. degrees in “Science Education™] ?

If the Commissioner’s recommendation is to approve ICR’s request for a Certificate of
Authority, and the Board votes to affirm, then ICR will have gained the legal authority to
begin offering the proposed Masters of Science Education [sic] degree to their students,
The ICR must then begin the process of obtaining accreditation from the Southern
Association of Colleges and Schools, The ICR must apply to renew their COA every 2
years for a maximum of 8 years from the original date of issuance and must show
continuous progress in achieving acereditation during that time. [emphasis added)|

This THECB-mandated favoritism of SACS, at the expense of TRACS, DETC, and ABHE, or
no accreditation at all, is an jmproper delegation of governmental power to a private entity. See
generally, accord, Texas Boll Weevil Eradication Foundation v. Lewellyn, 952 S.W.2d 454,
470—472 (Tex, 1997), as clarified in FM Properties Operating Co. v, City of Austin, 22 S.W.3d
868, 873—874, 887—888 (Tex.. 2000).  See also THECB’s unchecked discretion, under Texas
Education Code § 61,003(13), regarding THECB’s regulatory “recognition™ (i.e., licensing-like
approval) of college accrediting agencies. |




provides SACS-affiliated cqlleges and universities with a market monopoly thét clashes with
federal and Texas constitutional principles.
| 42, Iﬂ short, as a matter of free speech liberty law, the State of Texas should not lend its
lgovernmemal_ powers (via THECB) to a‘ p'rivate special—-inter-est group, such as 'SACS,28 to
reduce competition within the science education “market”, as a governmental “favor”.to the
populaf science community (i.., the evolutionary establishment), just because evolutionary
theory is currently the most popular theory within the overall scientific community (and within
SACS), Using color of state gox'rernment law, as defendants have done (té ICRGS’s ongoing
ihjury), restrains legitimate competition in thelhi'gher education market, and thus runs afoql the
“ule of reason” norm for récognizing unfair trade restraints, such as those prohibited under
federal antitrust laws, (See Dr. Randy Guliuzza’s “Consensus Science: The .Rise of a Scientific

Llite” in ACTS & FACTS, volume 38, issue 5 (May 2009), pages 4-6, now posted at

WWw.i_or.Qrg/articles/nrint74590.) The more important point here is not the technical application
of the antitrust laws as rﬁuch as it is the failure of such govémmental procesé to properly‘
accommodate the freedom rights of ICRGS, which are limited to seeking SACS “accreditation”,
43, Consequently, due to the manner in which defendé,nts ﬁse their color of offices (at the
THECB), THECB has prbduced a a;e' facto governmental delegation of mbnopolistic
“accrediting-of-accreditors™ powér, as is shown by the THECB’s website-posted “press release” -
of April 23" éf 2008 shown how THECB has chosen to limit éccreditation to SACS,.-producing
an accreditation gate-keeping chdition that arguably runs afoul federal and/or Texas law. The

customaiy policy and praotice of the THECB, under colot of Texas law, involves the THECB

2 See, e.g., .postsecondary education “market”-favoring reference to SACS in the following
Texas laws: Texas Education Code § 61.003(13) & § 61.003(15). :
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accrediting accreditors such that bona fide acerediting agencies are shut out of Texas, even if an
accrediting agency is listed as “recognized’ or “approved” by the U.S, Department of Education.
44,  Accordingly, ICRGS now seeks a declaratory judgment (and injunctive relief to effectuate

same, binding on defendants and their successors in office) that the Texas statutory scheme of

accrediting accreditors is facially and/otr applicationally unconstitutional, as a monopoly-

promoting interference with and restraint on interstate commerce. There is 1o
constitutionally legitimate_ reason why THECB insists that only SACS can “accredit” a Science
" Education program offered and operated in Texas by a private poestsecondary educational
institution. There is no constitutionally valid rafionale for THECB rejecting the accrediting
services of DETC or TRACS or ABHE.” Constitutionally speaking, approval by a “accrediting
association” shou_ldrnot be required for any school to express its good-faith assessment of its
students (as having e%arned academic degrees), so long as those degrees as not a. “sham” resulting
from “degree mill” operations, This should apply to defendants’ actions as indivi’duals_(and as
state ofﬁée'rs), under color of state law, labeling a graduate science education program as -
“fraudulent or‘substandard” simply because that private sector graduate school éc'cused
Darwin (and Darwinists) of being “wrbng” and éccording‘ly presented the teaching of sciénces of
geology, biology, physics, and general science from a Biblical creationist viewpoint,”® Under
the control of defendants’ concerted actions at THECB, underl color of state law, THECB’s

historic usage of SACS as its “agent” supports the idea that SACS has “monopoly power” in the

2 Transnational Association of Christian Colleges and Schools (“TRACS”, see wyw.iracs.org ),
or Distance Education Training Council (“DETC?”, see www.defc.org ) or Association for
Biblical Higher Education (“ABIIE”, sec www. abhc org ).

30 Tilton v, Marshall, 925 S, W.3d 672, 678——679 (Tex. 1996) (no Iegdl claim of “fraud” can be
made, by the State of Texas government, if that claim depends upon the state evaluatlng the
truth or legitimacy of a particular religious opinion),
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State of Texas higher education market. In othér words,. as a governmental (licensor) “gate-
keeper”, THECB can i‘ntentionally combine forces (and share regulatory powers) with a favored
special.-interest-afﬁliaf.ed associate (such as thé local “rggional accrediting aséociatioﬁ"’, i.e.,
SACS), to monopoliétically “tilt” the educational market for graduate science education market
opportunities. This occurredlin ICRGS’s case, at least in 2 aspects of the license-denial process:
(1)  defendant Paredes chose to select ex parie advisory commiitee pan'eli_sts who
| belong to SACS-accredited schoéls, despite the statutory tequirement that
government agencies only compose “advisory committees” which are “balanced”
in composition, including .advisors from the relevant provider “industry” and
advisors frdm the relevaﬁt “consumer” market; and |
(2)  the THECB’s own website says that ICRGS wo_uld be required to pursue SACS
accreditation just to keep its degi*ee-grantiﬁg license, if ICRGS were to ever get
such a license f_rom the THECB.
Accordingly, government power-enabléd favoriﬁsm of SACS was used in 2008, and continues to
be us“;::d today, to manipulate a SACS-favored governmental licensing of the postsecondary
science education market in Texas (including the private sector portion of that market), in a
manner that resembles a “verti_ca ” form of improper trade restraint, - |
- 45, This favoritistic mrangeﬁent is a realistic concern for I.CRGS, when analyzingthe overall

_restraint-of-trade situation (applicable to the Texas market for providing graduate science

education programs), due to the THECRB’s behavior in the HEB Ministries controversy (cited
elsewhere in this petition). Commissioner Paredes’ prior misuse of his state office (as THECB's

CEO), as reflected in THECB’s unconstitutional behavior in the HEB Ministries controversy,

included his unconstitutional academic-vocabulary-censoring actions under color of state law,
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46, In particular, defendant Paredes constituted the ultimate ex parte “panel” advisots in the
form of an improperly comf)osed advisory committee, so that the unbalanced advisery committee
functioned as a team of “private interested parties”, to squeeze ICRGS out of t‘he"*market’g. |
47. Behind the gate-keeping and ostfacism semantics, which were used publicly by defendants
prior to and during April 2008, the material fact remains that defendants have actiy_ely facilitated
SACS as being the only “approved” (i.e., licensed in Texas) accrediting association with

monopoly power over any graduate-level science education _degrees issued in Texas.

Revealingly, THECB (as operated by defendants under color of state law) disallows the same
privilegés to TRACS, a creationist college accrediting association which is approved ‘b‘y the U.S.
Dep:artment of Education, This futther shows defendants’ anti-creationist discrimination, under
color of state law, as embodied in official THECB policy and _praptice. Creationist colleges
(such as | TRACS-geeredited colleges) receive adversely dispai‘ate treatment (as well as
- adversely disparate impact) in Texas, due lto THECB’s ongoing institutional custom of
disc,rihﬁihating against colleges with a Biblical creationist viewpoint. Just because the politically
influential evolutionary establishment, using .THECB.-aide'd monopoly tactics, tries to redefine
creationist scientists as “non-scientists” (and/or as “religionists” per se, simply beéause most
creationists have-sp'eciﬁc religious viewpbints), does not negate the ‘élephant»imthe—roomf’
reality that creationists routinely teach and rputinely practiée real~w0f1d science,”* and that

history irrefutably proves that real-world “science” did not originate with Charles Darwin.**

31 Showing defendants’ arbitrary and discriminatory bias, the joint committees of the THECB
were reminded, on April 23" of 2008, but apparently ignored, that even American astronauts
take Genesis 1:1 seriously, yet such creaturely reverence does not per se magically transmogtify
a science-trained astronaut into a science-deprived -religionist! (Neither does a creaturely
reverence for the Creator magically convert an F-16 pilot into a science-deprived ignoramus.)

2 Documented observations of the world of nature antedate the 1800s, obviously, yet many of
those eye-witness-based observations clash with the imagined world that evolutionist theorists
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48, In sum, the semantic redefinition of “science”, to shilt out all creation science-informed
science education programs, constitutes the promotion of a higher education monopoly, and such
misuse of government power “shall never be allowed” in Texas, according to the Texas
Constitution’s Bill of Rights.”®  Yet, if the defendants’ actions, under color of state law
(including THECB’s decisions), is not actiVely annulled by this or a higher tribunal, a de facto
monopoly in the science education matket is facilitated by ther defendants’ favoritistic (and
discriminatory) actions. And, as indicated below, said monopolistic resiraint on trade, in science
education, interferes with interstate commerce, yet another unconstitutional result,**

X, THECB-IMPOSED “PRIOR RESTRAINT” ON ICRGS ACADEMIC SPEECH

49, Of special relevance fco I.CRGS’s;case, therefore, is that THECB (as led by defendants,
under color of state law) publicly provided no meaningful legal analysis with respect to causing
potential injuries to ICRGS from any ﬁilconstitutioﬁai “prior restraint” censoréhip resulting
from ‘.THECB’S processing of ICRGS’s application for a Certificate of Authority.* Likéwise,
THECB (as led by défendants, under color of state law) publiqu provided no -conccrh or care

about “balanced representation” with respect to causing potential injuries to ICRGS from any

anticipate, See, e.g, Steve Austin, “Ten Misconceptions about the Geologic Column”
(www.icr.org/article/242/ ), orig, publ. as ICR Impact (11-1-1984); Bill Cooper, - “Living
Dinosaurs from Anglo-Saxon and Other Farly Records”, Creation Ex Nihilo Technical Journal
6(1):49—66 (1992), reprinted within Bill Cooper, After the Flood-(Chichester, England New_
Wine Press, 1995), pages 130161, cifed in Progress Report’s Appendix T.

3 Texas Constitution, Article 1, § 26 (“perpetumes and monopohes are contrary to the genius of
a free government, and shall never be allowed , ... “).

M See, accord, James J. S. Johnson, “Censorship in Texas: Fighting Academic and Religious
Discrimination”, in ACTS & FACTS, volume 38, issue 5 (May 2009), pages 18-19, especially
federal and Texas state case law quoted and/or cited therein.

3 Freedman v. Maryland, 380 U.S. 51, 58, 85 S.Ct. 734 (1965) (mandating limits on “prior
restraint” regulation on public speech, while recognizing dangers of a licensing process that
could operate as a censorship system), quoted in and clarified by Thomas v. Chicago Park
District, 534 U.S. 316, 320—322, 122 S.Ct, 775, 776779 (2002). :
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unconstitutional “pi‘ior restraint” cehsorship resulting from THECB’s processing-of ICRGS’s
application for a Certificate of Authority, In any case, the action used by defendants, to use the
machinery of state government, to deny ICRGS a degree-granting license, did involve

"6 of the ex parte “pancl”

defendants’ improper acceptance and repeated “rubber-stampings
advisors’ intolerant anti-creationist discrimination, which discrimination was accepted, adopted,
and practiced by the defendants, as they acted to impose a “prior restraint” on ICRGS’s academic

(degree-granting) speech, Some “priof restraints” are constitutionally warranted, but not here.

XL SUBSTANTIVE FEDERAL LAW CLAIMS

50. ICR (acting via its educational ministfy unit ICRGS) héreby requests relief from its past
and ongoing injuries, pursuant to federal statutory iaws which provide remedies for civil rights
violations commifted under color of state law, e.g., the Civil Rights Act codified at 42 USC §
1983 (which law applies to the defendants who aré “persons”, for their respective civil righ’cs '
violations (which are noted herein), in conjunction with the federal Declaratory Judgment Act,
51. Under the U.S, Constitution’s 1* & 14" Amendments (i;icluding the textual parts and
judiéial .applioations therefrom regarding ICRGS’s academic speech, freedom of the press, free
exeteise of religibn,' Due.lsrocess, Eqﬁal Protection,‘ etc..), ICRGS’s constitutional ciiri.l righ‘ts_
should have been be Vrecognized and respected by defendants (but w,'ere not), including:
(a) Va_ny regulation/chilling of JCRGS’s “academic spéech” must be strictly and

c.onsti.tutionally justified (to aveid “viewpoint -discrimination;"), and |

| (b)  any regulati(')n/chilling- of ICRGS’s “commercial speech” must be constitu_tionall'y

justified (under applicable case law), and

3 See Wilmer-Hutchins 1.8.D. v. Brown, 912 S.W.2d 848, 850-851 (Tex. App. — Austin 1995,
writ denied). Accord, see Flores v. Employees Retirement System of Texas, 74 S.W.3d 532,
538—540 (Tex. App. — Austin 2002, petition denied),
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(©) any regulation/chilling of ICRGS’S hybrid “religious spe_ech” must be
constitutionally justified (under casé law gqverning “religious speech” / “hybrid épeech”); and

(d)  any regulation/chilling of ICRGS’s “religious’_’ speech must be constitutionally

| justified (to avoid violation of Free Speech and/or Free Exercise religious liberties); and

(¢)  any “prior restraint” of ICRGS’s academic “speech” or “press” (catalogs,
brochures, ACTS & FACTS ads, website) must be constitutionally justified, avoiding “excessive
.entangléments”, under case law governing “prior restraint” limitations; and

(fy any regulation/chilling of “academic speech” must also avoid running afoul the
Equal Protection and Due Process clauses of the 14" Amendment (with “Due Process” being '
informed by the 5™ Amendment), and these procedural norms should accompany any/alllqliasi,
judicial processes for ICRGS’s applic.ation for a license to grant its pfo.posed M.S. degrees; .and

()  any state regulation which requires ICRGS to relinquish its federal 1% & 14
.Amendm_ent%protected rights” should be recognized as an unjustified violation of Due Process
(and/or as an uncompensated “taking” of ICRGS’s property and/or liberty interests); and

(h)  when interpreting ICRGS’s 14" Amendment-protected liberty interests, the
historical importaﬁce and anti-monopolistic policy of the U.S. Cénstitution’s,Titles of 'N(.)bilityr

clavse (Art. 1, § 9} should noi: be ignored.

XII. SUBSTANTIVE TEXAS STATE LAW CLAIMS
52, Pursuant to federal .laws' ‘which alléxlm‘r for “pendent” (or “supplemental”) state law-based
claims, ICR (acting through ICRGS) hereby requests relief under Texas state laws cited herein.
53, Under the Texas Constit_uti’on, Arﬁcle [, sections 1, 3, 3a, 6, 8,13, 19, 29,A'ICRGS’S civil

rights should be recognized and respected by defendants (but were not), including the following:

37 See Dolan v. City of Tigard, 512 Us. 374, 385—386, 114 S.Ct. 2309, 2316—2317 (1994),
Jollowing Nolan v, California Coastal Commission, 483 U.S, 825, 107 S.Ct. 3141 (1987).
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(a) any hindrance or chilling of ICRGS’s “academic speech” must be strictly and
constitutionally justiﬁed (to avoid “viewpoint discrimination™), due to Art. 1,. § 8 (“liberty to
speak, write or publish his opinions on any subject”), and |

(b)  any hindrance or chilling of ICRGS’S “comme&ial speech” must be
constitutionally justified (under applicable case law), due to Art. 1, § 8 (“no léw shall be passed
curtailing thé liberty of speech or of the press”j, and |

()  any hindrance or chilling of ICRGS’S “hybrid speech” must be constitutionally
justiﬁe& (under case law governing “hybrid épeech”) especially in light of Art. 1, § 6 in
conjunction with § 8; and |

(d}  any hindrance/chilling of ICRGS’s “religious” speech must be constitutionally

j.ustiﬁed, to avoid violating the Equality Under the Law clause protecting “creed” liberties (Art.
1, § 3a), and to avoid goverﬁmental acts that “control or interfere with rights of conscience in
matters of religion” (Art. 1, § 6); and
(¢}  any “prior restraint” of ICRGS’s “press” (catalogs, brochutes, website) must be
constitutionally 7 justified, under case law govetning “prior restraint” of printed or elecfronic
publications, due. to Art, 1, § 8 '(“liberty to "speak, write or publish his opinions on any
'subject”, and (“no law shall be passed curtailing the l_ibertylof speech or of the press”); and
(D aﬁy hindranée_ or chilling of ICRGS’s academic speech shéuld also avoid running
-afoul the Due Course of Law pfovisions of Art, 1, § 13 & Art. 1, § 19, and also in light of the
Equality provisions of Article 1, § 3 & Art. 1, § 35, - and theée procedural norms (which

norms should include complying with the “balanced representation” mandate of Texas

Government Code § 2110.002, when composing an advisory committee to advise THECB -
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and/or its Commissio.ner) should abcompany all quasi-judicial processes for ICRGS’s application
for a license to grant its proposed M.S, degrees in “Science Education”; and
(g)  interpreting and protecting ICRGS’s “Due Course of Law” rights should

included proper consideration of the historical importance and policy of the Texas Constitution’s

expresséd concernt for reputational injury (Art, 1, § 13), as well as the Public Emoluments.
and Equal Rights clauses (Art. 1,-§ 3), and/or the anti-monopoly policy of Art. 1, § 26.

54, To the extent that the phrase “district court”, as the phrase “district court” used in Tex, Civ.

Prac. & REms; Code § 110.005(.c), may include this federal district court, ICRGS requests relief
herein under the Texas RFRA of 1999, B
55.  Also, anothet form of statutory relief ICRGS deser{/es, under Texas law, is réIief from
religious discrimination, undér color of state law .(by defendants misusing their THECB offices
and powers) under Tex, Ci-v. Prac. & Rems, Code, § 106 (“Discrimination Because of Race,
Religion, Colqr, Sex, or National Origin™), which lists various “prohibited acfs”, including:
(a) | in § 106.001(1), as including a. refusal “to issue to the person a license, permit, or
-certiﬂc.a‘;ie”, and
by in § 106.001(4), as including-a refusal “to permit the person to participate in a
program owned, operated, or managed by or 'oﬁ behalf of the state or a j:_)olitical
subdi\fi'sion of the state”; and
(¢)  in§106.001(5), as including a refusal “to grant a benefit to the person”; aﬁd
(d) in § 106_.001(6), as including a refusal “to impose an unreasonablé burden on the
persdn”, | |
The Texas statute-based remedies, available under Tex. Civ. Prac. & Rems. Code § 106, for such

discrimination-caused civil rights violations, include:
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(@  under § 106.002(a), “preventive relief, including a permanent or temporary
injunction, a restraining order, or any other order”; and
(b)  under § 106.002(b), “reasonable attorney’s fees as a part of the costs”.

XL _CLARIFICATIONS REGARDING RELIEF SOUGHT HEREIN

56. . Clarity is needed when considering the potential relevance of federal case law involving
the promotion of creationism (or secularized “intelligent design” science) as confent for'public

school curricula and/or in public school textbook disclaimers. ICRGS’s case is not a controversy

involving any public school “entanglem'ents”! \ICRGS is not seeking to impose its creationist
viewpoint distinctives on any public school or college. (This po.int contraéts with Dr, Skoog’s
fault-finding fhat ICRGS’s curriculum would be unacceptable for aﬁy Texas public university.)
57. In Short; to the ektent permitted under Téxas state laws édjudicated by this honorable
Court, ICRGS .respectfully requests  appropriate injuhctive relief (including preliminary
‘injunctive relief, whether with or without a “stiuctured” injunction), declaratory relief, Texas
Public I-nformétion Act—basgd relief, attorneys fees, and costs of court, Eventually, [CRGS hopes
to gain injunctive relief that includes reguired remedial education for defendants, via a Court-
. monitored “diversity training” attendance requirement (on viewpoint discrimination and other -
| aspects of 1% and 14™ Amendment law, e.g., State bar of Texaé—oredentialed CLE courses),

58,  Likewise, ndtwithstanding certain remarks to the contrary (durihg THECB proceedings in
April 2008), it is error to say or suggest that the U.S. Supreme Court has dispositively ruled that

“creation science” is not real “science” because it is (or it simultanedusly involves) “religion”,*®

3% This would be like saying that a husband cedses to be a husband if and when he becomes a
father, or like saying that a wife ceases to be a wife if and when she becomes a mother, (It is
“possible to be one without the other, or to be both at the same time,) ICRGS does not cease
being a competent and qualified provider of graduate-level science education ipso facto when
ICRGS demonstrates that it has a Biblical creationist viewpoint. ICRGS is simultancously a
graduate-level s¢ience education provider, and a Biblical creationism viewpoint advocate. The
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Tt is true that the U.S. Supreme Court has struck variou_s statutes perceived as vehicles for

“restoring-Biblical-creation-to- the-publlc schools”, % but ICRGS s neither a public school not a

private school secking government money! Accordingly, all precedents that deal with mandating

or prohibiting creation science (or even “intelligent design” science) in the “publi¢ schools” are -
i-napposite to this petition’s legal concerns, Furthermore, it is.wrong to say that the.federal
courts have dispositively defined “creation science” as ' non-science, (And, public media
“scholarship” aside, popula:t dictionartes are not authoritative sources for defining what “creation
science” really is.) Itis cortect, ttowever, to say that federal courts have recognized that creation
science presupposes a religious belief in a Creator God, but the existence of that religious belief
does not z'pse Jacto disqualify (or exterminate) the underlying scientific model, methodolo.gies,
and pract-iees of “creation-science” as a legttitnate form of real science: “Nothing in our opinion

today [in 1985] should be taken to reflect adversely upon creation-science either as a

religious belief or a scientific theory.,” Quoting from Aguillard v. Edwards, 765 F.2d 1251,

1257, 26 Educ. Letw Reptr, 29 (5™ Cir, 1985) (emphasis added). See also, dccord, Justice

U.S, and Texas Constltutlon dllOW scientists to hold religious viewpoints; scientists (and science
educators) should not be deemed to forfeit their identities (or their vocational callings) as
scientists (and science educators) just because they recognize God’s handiwork 1n nature
Defendants should recognize its duty to accommodate such beliefs.

Also, the rights of the ICRGS faculty, to teach apart from governmental persecution of
their religious viewpoints, llkely involves the “Privileges and Immunities” and/or “Equal
Protection” clauses of the 14™ Amendment, since those clauses often applies to liberty and equity
regarding vocational opportunities. See, accord, Truax v. Raich, 239 U.S, 33, 41, 36 S.Ct. 7, 10
(1915) (saying, after noting that no public funding was involved: “[T]he right to work for a
living in the common occupations of the community is of the very essence of the personal
freedom and opportunity that it was the purpose of the [14™] Amendment to secure”),

% Public_schoels, especially those which enforce compulsory attendance laws, are not a -
convenient vehicle for mandating Biblical creationism teachings, taught to public school students
(who are legally compelled to attend school) by public school-teachers, many of whom disagree
with Biblical teachings. See, accord, Edwards v. Aguillard, 482 U.S. 578, 584, 107 S.Ct. 2573,
2578 (1987), citing Widmar v. Vineent, 454 U.S, 263, 271, 102 S.Ct. 269, 275 (1981) But
private school have no such “Estabhshment” entanglements.
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Scalia’s dissent in Aguillard v, Edwards, 482 U.S, 578, 611, 107 S.Ct. 2573, 2592 (1987),
recognizing a statutory definition of “creation-science” as “the'scien‘tfﬁc evidences for creation
ahd inferences from those scientz’ﬁcevidencé&” (emphasis in original). Justice Scalia furthet
described creatioﬁ-science as “.essentially a collection of scientific data supporting the theor& that
the physical universe aﬁd life within it appéared Suddenly and have not changed substantially
since appearing”. Quoﬁng id., 482 U.S, at 612, 107 S.Ct. at 2592.4 |

59..  This case is not about granting master’s degrees to undérgréduare stﬁdents who only
study low-level, memorization-based science courses for a year or two. This is not a “degree
mill” for “fraudulent or substandard” degrees, unless that phrase is deemed to apply to anyone
who féils to “believe in their heart” that naturalistic evolution is true.”® It should suffice that
ICRGS haé set forth relevant curticulum and qualified instructors, who are prepared to transmit
educational content in good faith unto qualified students who Volﬁntarily seek to master that
educational content from a conspicuoﬁ‘sly creationist graduaté school, ICRGS, since 1981, has
I:;racticed educational quality, academic rigor, quantitative anaiysis, empirical research (including
field studies, -controlled: experiments, and “high-tech” inves_tigationr of nature, e.g. scanning
electron microscopy, helicoptef investigations of Mount St, Helens, etc.), forensic logic and
analysis, within good-faith academic freedom parameteré; and has done so all from a Biblical
and scientific creationism viewpoint: B‘écause; ICRGS has set fort_h re’levant'curricu'lum and -
qualified instructors, prepared to transmit educational content to qualified students who

voluntarily seek to master.that educational content from a ¢onspicuously creationist graduate

" The official utterances of defendants, especially on April 23 (and 24™) of 2008, demonstrate the
defendants’ adamant opinion, expressed as government officials, that any private institution (even one
that receives no state government funding) may not have a license to offer a Master of Science degrec in
Science Education if that private institution expresses the viewpoint that “Darwin was wrong” and the
earth is “young”, : §
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school, that should suffice, in Texas, regardless of the uncomfprtable fact that ICRGS affirms
and teaches a minority viewpoint about cosmic and human origins and the worldwide Flood.

XIV., SOME DECLARATORY RELIEF QUESTIONS.

60. - This suit requests declaratory relief that would answer the following civil rights-ériented

questions, as such are a;pplicable to ICRGS’s situation:

(a) Are Biblical creationists (like ICRGS) really allowed to “freely” exercise their religious
vielwpoi‘nts in fheir graduate Science Education programs, -- Of may gi-efendants use
their THECB powers to ban (or otherwise puLnish) such religious viewpoints?

(b  Are y_oung—earth creationists (like ICRGS) really allowed to teach an academic viewpoint
of recent creation and a global Flood some 4% thousand years ago, -~ or may

_' defendants use _their THECB powers to ban (or otherWis_e punish) such viewpoints?
(¢} Are Biblical cteationists (1i.ke ICRGS) allowed to offer Master of Science degree.
| program.s (in a manner that inchudes the “free speech” of ICRGS’s faculty expressing the
ultimate educational assessment opinion that a particular graduate student has 'earnéda _
“Master of Science” degree “in Science Education”),*! - or may Biblical creationists
~ (like ICRGS) be “expelled” from the acadeﬁlic “bus” by de_:fsndants (because there is

“no intelligence allowed” in science education)?

M 1n Texas every science educator (whether he or she be an evolutionist, a creationist, or an
“intelligent design” proponent) should be recognized as legally entitled to express, in the words
of Article 1, § 8, of the Texas Constitution, “his opinions on any subjeet”,  And,
commensurate with a demonstration of good faith, academic freedom should likewise guide any
inquiry, in Texas, about which schools should be free from a “prior restraint” regarding offering
graduate science education programs (which is provided from a Biblical creationist viewpoint),
.- including the academic right to express good faith “opinions on any subject” (to quote from
the Texas Constitution’s Article 1, § 8), including the academic right to express ultimate
. educational assessment opinions about whether and when a given graduate student has (or has
not yet) satisfactorily completed a Master of Science degree in Science Education,
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)y O if Biblical_ creationists (like ICRGS) are allowed to teach science educationl from a

~creationist viewpoint (via online courses, labs, and field sfudies), -~ rﬁust they do so

from “the back of the (academic) bus”, as defendar'lt Paredes has propolsed, by calling

such graduate degrees. a “Master of Creation Studies” or a “Master of Creation
Research”, using a “separate but equal” rationalization?

XV, CLARIFICATION FOR ICR’S VIEWPOINT-BASED PRIORITIES

6l.. In particulér,. ICR’s minority viewpoint, which is sincerely and institytionally held by
- ICR (and thus also by ICRGS), impacts ICR’_S ability to “freely exeroi_se;’ its religious and
scientific viewpoints, which include its sincerely held beliefs that: | |

(@  the Great Commission of Matthew chapter 28 is obiigatéry;

(b)  Genesis 1:1 is foundational truth about God, andl its truth is thus foundational for
honoring Him as such, as opposed to failing to do so “without excuse”; |

(¢)  “science” should not be taught from an “atheistic-evolution-only” perspective
(becauée that ber‘spe,ctive is false and should be aveided, according to 1° Timd_thy 6:20);

(d)  the supposedly “foundational” notion that an evolutionary “Big Bang” occutred
“14 billion years ago”, which notion Commissioner Pargdés ofﬁciéily_ endorsed (on April 23" or
2008), is a false notion that is “science falsely so~called”;_.and

(@  science education should emphasize the geo'logic importance of the Genesis

Flood, due to its unique worldwide irni)act on earth’s history,
62.  The defendants’ actions (prior. to, on, and after April 24 of 2008)7 have not pursued
~academi¢ degree r-egﬁlation via “legitimate” interfer_ences,-thdt arc “least restrictive” (or “least
burdensome”) of ICRGS’s constitutional (or statutory) rights. The preceding péragraph’s five

points specially relate to this litigation, especially as expanded in the next four points:
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(b)

(©)

ICRGS is defending its academic freedom to obey the Great Commission

by academically teaching and assessing the learning of its viewpoint.

ICRGS seeks to protect its academic freedom rights to teach in a way that obeys the

© Great Commission. (Part of teachmg is assessing the learning of the learners, and that is

‘ ultlmately what an academlc degree is, an opmwn of educational assessment.) ICRGS

sincerely believes that the core of the Great Commission is feaching the teachable how to
honor and obey our Creator and Redeemer, the Lord Jesus Christ. That is what ICRGS
has been doing since 1981, ICRGS’s dispute with the THECB is not a about a mere
“c‘heek~slap”r insult. It is about a serious violation of ICRGS’s 'constitutiondl rights to

“frecly exercise” its academic freedom and its religious viewpoint to teach in a way that

obeys the Great Commission.

ICRGS is defending its academic freedom to intelligently and priva'telv

teach W_hat Genesis 1:1 is all about. ICRGS sincerely belicves that God has

chosen to define Hifnself,- foundationally,: as our Creator: the very first verse in the Bib1e
reveels God as our Creator, God’s Creatorship is foundational to every ofher truth ‘we
will ever leain. ICR’s Graduate School has been intelligently and priv.ately teaching
what that verse means since 1981, It is unconstitutional for THECB to ban or even

disfavor ICRGS teaching that truth in a private education context, unsubsidized by

. government funding. (All of the “public school” legal controversies about mixing

“church and state™ are irrelevant to what ICRGS teaches privately.)

ICR is defending its civil rights to teach a non-atheistic view of “sclence”,

ICRGS secks to protect its academic freedom rights to teach in a way that obeys the

Dominion Mandate, which teaching necessarily includes ICR’s teaching its sincerely held
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(d)

(non-atheistic) religioﬁs- belief that God mandated various steWardship responsibilities to
humans (via the Dominion Mandate and otherwise), ICR, for ~ 40 years has produced
real SCIENCE, To nof resist the THECB would appear to concede that what ICR has
been doing, all these yeafs, was not real “science”. THECB claims the regul-atory power

and right to define “science” as limited to evolution-only views of science.  Also,
q rig

THECB wrongs ICR’s reputation by saying that its graduate program is “fraudulent or
substandard”. This is not a problem limited to ICR: current federal court litigation
includes t'he case of ACSIﬂcredentiéled Christian schools across America suffering
“EXPELLED”-style discrimination by the California state college and university

system, yet another example of the growing trend of evolution;only gate-keeping

‘segregating Bible-believing Christians to the “back of the bus” or excluding Christians

- from the academic “bus” altogether.

ICR is protesting the Texas government agency’s “established” partiality

regarding religious viewpoints that clash with the Bible. Undet our American

system of checks-and-balances, and the “rule of law” (as opposed to erony'istio 'favoritisrn
and “establishment”-like favoritism of an incumbent ofﬁciﬁl’s religious viewpoints), state
government 'agencies have an obligation not to use government power to favor or
di_Lavqr a religious. viewpdint _ when performihg gove.rnment functions,  Yet
Commissioner Paredes  specifically justified his denial of rights to ICRGS on
Commissioner Paredes’ belief that the cosmos began with a “B-ig Bahg” 14 billion years

ago, and that evolution is “foundational” to “modern science” and “science education”,

'ICRGS sincetely believes that Commissioner Paredes’ viewpoint regarding a “Big Bang”

is wrong, Commissioner Paredes has the politicaldrright to reject the Holy Bible’s |
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deseripﬁen of creation, but he does not have the fight 1o impose his religious views (or ‘
the views of an ex Iearte eommittee of eVolutiOniet “adviSors”) upon ICR or upon.i.ts
educational constituents, nor does Commissioner Paredes have the right to condition.
ICR’s right to receive a government license on whether ICR accepts his religious

viewpoint. (The same juristic logic also applies to the ether defendants.} -

Therefore, constitutionally speaking, THECB’s ongoing denial of ICRGS remains (until cured)

an unconstitutional burden impairing ICRGS’s academic freedom and religious liberties.

XVL - RELIEF REQUESTED

WHEREFORE, premise considered, ICRGS he_reb_y respectfully requests the following forms of

relief, to be entered against the THECB, and/or against the other above-indicated defendants in

their official and/or individual capacities, consistent with anti-discrimination civil rights. law

(applied, where need be, in. accordance with Ex parte Young doctrine and statutory

| apphcab111ty

A

42)

Injunctive Relief, including_preliminary and permanent injunctive relief, including a

structured injunction if just and proper, with said injunctive relief including both

maﬁdajtory and prohibitory remedial relief components. Such injunctive relief should

include provisions that requite THECB’s Commissioner, individually and in his

individual capacity as the CEO of the THECB, to mitigate and undo the defendants’

discriminatory actions by promptly approving and granting ICRGS a Certificate of

- Authority to grant Master of Science degrees in Science Education, with optional minors

in Biology, Geology, Astro-geophysics, and General Science,

I

2 L' g., remedial relief under 42 US.C, § 1983 is only requested as to the defendants who are
statutorily-deemed “persons™,
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Declaratory Relief ancillary to the Injunctive Relief, pursuant to the Federal Declaratory

Judgment Act (codified at 28 U,S.C, § 2201), including a declaration that Subchapter G

of Chapter 61 of the Texas Education Code is facially unconstitutionally reétrictive,
burdensome, vague, and/or overBroad; and is thus null and void, -~ or, aiternatively,
that said Subchapter G of Chapter 61 has been unconstitutionally applied to ICRGS (in a
manner violative of the First and Fourtee;nth Amendments to the U.S. Constitution, as
well as ;/iolative of similar provi'siqns of the Texas Constitution), -~ insofar as said
Chapter 61 of the Texas Education Code purpotts to egercise jurisdiction over academic
degree-granting or other operafions of privaté sector postsecondary educational
institutions, including ICRGS (as well as any other postsecondary educational unit of
ICR), In particuldr, provisions of the declaratory relief to be granted should include a

judicial declaration that the THECB has no regulatory jurisdiction over private higher

educational _institutions, including ICRGS, unless those institutions accept state
go-vernrnen_t funding or state government-administered funding.* (This deciaration
could, | But need not be based .on a declaration that Texas .'enabling statutes are
unconstitufional if they permit the THECB ‘to interfere with academic freedom 6f
educational institutions which do not receive government subsidy fﬁnding.) Moreover,
in ligﬁt of the “catch—all” rggulatory power colofably provided by Texas Education
“Code § '61.3.021, THECB’s regulatoi‘y' limitations (as well as any ‘Texa,s-. statutes which

attempt to delegate unto THECB regulatory powers via constitutionally improper

2 See, acco'rd'Texas Education Code, § 1.001(a) (“This code apphés to all educational
mstltutlons supported in whole or in part by state tax funds unless specifically excluded by this

© This qualification shows that the Texas Education Code, including all powers the

THECB’S Commissioner derives from that code, do not apply to ICRGS (or any other ministry
unit or activity of ICR). |
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delegations) should be quasi-judicially and/or judicially delineated, in order to quash the

“chilling effect” of wltra vires regulatory activities (such as those which were the subject

of the above-noted HEB Ministries Iitigatién). Furthermore, this need for jurisdictional
clarification regarding “academic speech” (subject to constitutional law requirements) is
| ~ particularly important in Iigh’_g of Texas statutes that cross—referehce the THECB’s
enforcement power's.to “deceptive trade practices” statutes,* Furthermore, declaratory
relief should indicate that said Chapter 61 has been unconstitutionally applied to ICRGS
' (in a manner vidlat-ive of the Firs;c and Fourteenth Amendments to the U.S. Constitution,
as well as vio_lative of similar provisions of the Texas Constitution), —-- 'insdfar as said
Slibchapter G of Chapter 61 of the Texas Education Code purports to exercise
jurjsdiction' over écademic degre‘e-‘program~accre(.liting-.or other operationls of private
s_eg@ postsecondary educational institution acereditors, including But not limited to
TRACS, ABHE, and DETC.* In partibular, provisions éf the declaratory relief to be

~ granted should include a judicial declaration ‘that the THECB has no regulatory

jurisdiction over private sector accreditors (i.c., “accrediting associations” or
“accrediting agencies”, including but not limited to TRACS, DETC, and ABHE) of any

private higher educational institutions, (including ICRGS), unless those accreditors

accept state goVernment funding or state goVv;ernme:nt—administered.46 (This declaration

“ See, e.g., Texas Education Code § 61.320 (“Application of Deceptive Trade Practices Aet”)
and Texas Education Code § 61.321 (“Information Provided to Protect Public from
Fraudulent, Substandard, or Fictitious Degrees”).

 Transnational Association of Christian Colleges and Schools (“IT'RACS?, see www.tracs.org ),
ot Distance Education Training Council (“DETC?, see www.detc.org ), or Association for
Biblical Higher Education (“ABHE”, see www.abhe.org ). :

% See, accord, Texas Education Code, § 1.001(a) (“This code applies to all educational
institutions supported in whole or in part by state tax funds unless specifically excluded by this
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could, but need not be based 'on a declaration that Texas enabling statutes are |
unconstitutio,nal if they permit the THECB to interfere with acddeniic freedom_ of
¢ducati0nal institﬁtions which do not receive gox}ernment subsidy funding,) Moreover,. in
ligﬁt 6f the “catch—all” regulatory power colorably provided by Texas Education Code
| § 61,3021, THECB’s regulatory limitations (as well as any Texas statutes .which attempt
{0 delegate unto THECB regulatory powers via constitutionally ‘impi*oper delegations)
should be quasi-judicially and/or judicially delineated, in order 'to quash the “ohilling.
effect” of ultra vires regulatory activities (such as those which were the subject of the
above-noted HEB Ministries litigation), 'Fur-therrﬁore, this need for- jurisdict’ional
clarification regarding “academic speech” (subject to constitutional law requirefnehts) is
particularly important .in light of Texas statutes that cross-reference the THECB’s
enforcement powers to “deceptive trade practices” statutes, See, e.g., Texas Education
Code § 61.320 (“Application of Deceptive Trade Practices Act”) and Texas Education
Code § 61.321 (“Information Provided to Protect Public from Fraudulent,
Subst-andard, or F.ictitious Degrees”). Furthermore, as part of the declaratory relief'’
which ICRGS éeeks, herein, whether undef federal or state law, ICRGS requesfs a
judicial declaratioﬁ pertinent to Texas Education Codé § 1.001(&) that substantially
| provides the following; | |
“Notwithstanding Subsection 61.303(d) or any other pﬁrt of the Texas Education

Code, a private edtoational institution (including a non-profit entity’s separate

code”) THECB s Commissioner Paredes thus has no Texas Education Code based ]LlI‘lSdlCthIl
over ICRGS, over ICR’s publications, or over any other aspect of ICR’s operatlons

"B, declaratory relief could include construmg § 1.001(a) of the Texas Educatlon Code, which says:
“This code applies to all educational institutions supported in whole or in part by state tax funds unless
specifieally excluded by this code.”
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degree-granting program “school” or “unit” or “college” or “institute”) is exempt
from Texas Higher Education Coordinating Board oversight if it:
(1) accepts no state government funding;
(2) is formed as or.is part of a not-for-profit entity, whether incorporated
or otherwise; and |
(3) is not operated as a degree mill,”

Pendent jurisdiction-based Texas state law-grounded relief, e.g., under Tex. Civ. Prac.

& Rems. Code, § .106 (“Discrimination Because of Race, Religion, Color, Sex, or
Nafional Ofigi'n”), and/or under the Texas Religious Freedom Restoration Act of
1999, codified at Tex, Civ. Prac. & Rems. Code, § .1 10.001 ef seq., and/or § 1.001(a) of
the Texas Education Code (includingl its incorporated-by-reference remedies under the
Texas Declaratory Judgment Acl:), benefitting ICRGS, (1) including but not ﬁecessarily
‘l‘iniited to an injunction ordering the defendants to issue ICRGS appropriate approval and
licensing (i.e., a Certificate of Authority); and/or (2) a ietter ruling from THECB (or a
judicial decree equivalent, issucd by this honorable Coﬁrt), interpretively applying Texas
Education Code § 1.001(a) and/or recently amended THECB Rule § 7.4(g), to indicate

that THECB has no jurisdictional oversight over [CRGS’s degree programs.

Costs_of Court, as allowed in conjunction with the injunctive relief-related statutes

mentioned above (e.g.. 42 U.S.C. § 1983).

Other Forms of Relief, including a reasonable Attorney’s Fee recovery (including

expenses), as allowed under 42 US.C. § 1988, and/or in conjunction with declaratory
relief émrarded‘ under 28 U.S.C. § 2201, and/or in conjunction with any state law-based

groun_ds for attorney’s fees (pufsuant to Tex, Civ. Prac. & Rems. Code § 105.002 and/or
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§ 106.002(b) and/or § 110.005(a)(4)), and/or other forms of relief as to which this

plaintiff may be justly entitled, at law or in equity or otherwise.

Respectfully -sub’ml’tted,

W%%W'

JamegA. S“ohnson, Esq.

Texas Bar # 10741520

Special counsel, ICR Graduate School,

an unincorporated educational ministry unit of
THE INSTITUTE FOR CREATION RESEARCH
‘ 1806 Rovyal Lane, Dallas, Texas 75229
214-615-8314 telephone; 214-615-8299 FAX
Email: jjohnson@®lcr.org

Co-Counsel

John A. Eidsmoe, Esq.

Towa Bar # AT0002315

. FOUNDATION. FOR MORAL LAW

One Dexter Avenue, Montgomery, Alabama 36014
334-324-1245 telephone; 334-262-1708 FAX

Email: eidsmoeja@juno.com
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P.0O. Box 12548, Capitol Station
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